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ENVIRONMENTAL PROTECTION the Army acting through lhe Chief of the Corps in working with the in!erim
AGENCY Engineers to issue permits specifying final Guidelines, have prompted a

disposal st!as in accordance with the revision of the Guidelines. The propo~:~
40 CFR Part 230 section 4~(b){1) Guidelines. Section revision attempted to r~organize the

404[b}(2) allowed the Secretary to issue Guidelines. to make it clearer what had
[WH-FRL 1647-71 permits otherwise prohibited by the to be considered in evaluating a

Guidelines for Specification of ~uidelines, based on consideration of discharge and what weight shouid be

D~sposal Sites for Dredged or Fill the economics of anchorage and given to s~cb considerations. The
M~terial navigation. Section 4~(c} authorized theproposed revision also t~ghtcned u~;

Administrator of the Environmental requirements for lhe permitting
~cv: Environmental Protection Protection Agency to prohibit or authori~y’s documentation of the
Agency. withdraw ~he specification of a site, application of tim G~dei~nes.
~c~o~: Rule. upon a delermination ~ha~ use o~ the siteAfter extensive coa~ultat~o~ ~ ~h

would have an unacceptable adverse Corps, the proposed revi~.{o::s ~, ~.,’o
SUMMARY; The 404(b)(1~ GuideEnes are effect on municipal water supplies, out for public comm<~I {44 FR 54222,
the substantive criteria used in shellfish beds and fishery areas September 18, 197~. EPA h;<, ’~:x ..:we ’.
evaluating discharges of dredged or f~il(including spawning and breeding and. after additional cona~:{~ati.m
material under section 404 of the Clean areas], wildlife, or recreational areas, the Corps. revised the proposM =::
Water Act. These Guidelines revise and Under section 404(b1(I 1, the of these comment~. Th~s
clarify the Septembm 5.1975 In~er~m Guidelines are to be based on criteria addresses ~he sigmf~cant co~an:~
fired Guidelines reg;~rding disckarge ofcomparable to those i~ section 403(c) ofreceived, explains ~e changes ~;~de f:~
dredged or fdl material into wamrs of the Act, for the territorial seas. the ~eguIatmn, and attempts t;, ~ ~m~
the United States in or~er to: contiguous zone, and oceans. Unlike same misunderstandings which

{1~ Re~ect lhe 1~77 Amendments of403(cL 4~ applies to all waters of the reveaied by ~,e comments. R, p~
Sectio~ 4~14 of the Clean Wat~r Act Umted Slates. Characteristics of watersSigmiicant Comments
[CWA): ~f the United S~ates vary a,’eaf.y, both

Re:’~..~t,"~>’" ~’~rs~ CuhJ,~(2i ~;,-~e~:t inadequacies in the interm~from ~e~i~m ~o re,ion and wilhin a
finn; (;md~,imes by fiiiing gaps in regkm. There ~s a wide range ef size, A mm~be:" ~[ common;ors t}i-
exph~nat~u;~s of tm~cceptab}e adverse flow. subs;rate, wa~er quality, and use. the prop,)sed Guideii~:~:~ ~,~ ~I: ...... ..
~ml)aCtS t,n aquatic ecosystems and bv In add,~mn, the ma~eriMs to be tha~ theh" were too "re~ai~;%,?’. ~
requirm.~ d,,:;umen~at~on of compliancedischarged, the methods of discharge, common;era argued t!~a~ the
with the Gu,&:lincs: and and the aclivities associated with the "’guidelines" which appears in

{3} Produce a final rulemaking discb, arge also vary widely. These and 404{b~{11 requires a document w~th
d-cumenL other variations make it unrealistic at binding effect than a rr:gulat~on. VPA
~ F~CTPg~ D~T~: These Guidelines wiB this lime to arrive at numerical criteria disagrees. The Clean ;~~{er Act
appiy {o eli 404 permit decisions made or standards for toxic or hazardous not use the word "guideline" tn
a~.er March 23. 1981. In the case of civil substances lo be applied on a distinguish advisory inh~rmatien
v,.orks projects of the Uniled States nationwide basis. The susceptibility of regulatory requiren.ents. See;tun
Army Corps of Engineers involving the the aquatic ecosystem to degradation by404{b}{2) clearly demonstrates
discharge of dredged ar fi!l material forpurely physical placement of dredged orCongress con~emplated that dischar:~.
which there is no pe~it application or fill material further complicates the could be "prohibited" by the Guidelin~
permit as such, these Guidelines will problem of arriving at nationwide Section 403 (which ~s a model for the
apply to all projects on which standards. As a result, the Guidelines (b}{1} GuideEnes} also provid~:s for
cm~struction or dredging contracts are concentrate on specifying the tools to be"guidelines" which are clearly
issued, or on which dredging is initiatedused in evaluating and testing the regulatow in nature. Consequently.
for Corps operations not performed impact of dredged or fill material have not changed the regulation to
under c,m~ract, after October 1, 198I. In discharges on waters of the United it simply ~dvisory. Of course, es the
the case of Federal construction projectsStates rather than on simpIy listing regulation itself makes dear, a certain
meeting the criteria in section 404{r). numerical pass-fai! points, amount of flexibility is still intended.
these Guidelines will apply to all The first section 4~{b}{1} Guidelines For example, while the ultimate
~rojects for which a final environmentalwere promulgated by the Administrator conditions of compliance are
impact statement is filed with EPA after in interim final form on September 5. "regulatory", the Guidelines allmv
April 1, 1981. 1975. after consultation with the Corps room for judgment in determining wh~
FOR FURTHER INFORMATION CONTACT: of Engineers. Since promulgation of themust be done to arrive at a cenclusior
loseph Krivuk, Director, Criteria and intm im final Guidelines. the Act has that those conditinns have or hav,~
Standards Division [WH-585), been subslanlia[ly amended. The Cleanbeen met. See. for example. ~ 230.6 *~:
Environmental Protection Agency. 401 MWater Act of 1977 established a ~ 230.~, and introductory sentem:e
Slreel. S.W., Washington, D.C. 204{~0, procedure for transferring certain } 230.10.
telephone (2021 75~I00. permitting authorities lo the states, Statutory Scheme and flaw the
SUPPLEMENTARY INFORMATION; exempted certain discharges from any Guidelines Fit lute [tsection 404 pe~i/ requirements, and
Background gave the Corps entorcmnent authority. A number of commenters with

The section 404 program for the These amendements Mso increased theobjections appeared confused Mmut
evMuation of permits for the discharge importance of the secti~m 404(b](lJ EPA’s role !n the section 4~ progra~
of dredged or fill material was origin;allyGuideiines. since some of the Some wondered why EPA was issuir
enacted as par! of the Federal Water exempli~ms are based on Mternative Guidelines since EPA could stop an
Pollution Cm~trol Amendments ~)f !972. wa=ys of applying the Guidelines. These unacceptable discharge under sectio
The section authorized the Secretary ofchanges, plus the experience of EPA and404{c]. Others were uncertain how
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Gu~delim:s related to other section 4n4 site, or rcslrict its u~, by following the of either kind of violation, although they
regulations, procedures set out in section 404(c}, if hemay represent the basis for particular

The Clean Waler Act prohibits the determines that discharge would have permil conditions which are violated.
discharge of dredged or fill materia! an unacceptable adverse effect on fish Under the Corps" procedural regulations,
except in compliance with section 404. and sl-,elJfish areas (including spawningthe Corps may accepl an application for
Sectma 404 sets up a procedure for and breeding areas}, municipal water an after-the-fact permit, in l~eu of
issuing permits specit’y~ng disO:arge supplies, wildlife or recreation areas. Heimmediately commencing an
sites. Certain discharges (e.g. emergencymay do so in advance of a planned enforcement action. Such after-the-fact
repairs, certain farm and forest roads, discharge or while a permit application permits may be issued only if they

and other discharges identified in is being evaluated or even, in unusual comply with the 404{b)[I) Guidelines as
sections 4~{fj and (r)) are exempted circumstances, after issuance of a well as other requirements set out in the
from the permit requirements. The permit. {See preamble to ~ CFR PartCorps’ regulations. Criteria and
permitting authority [either 1he Corps of 231, 44 FR 58076. October 9, 1979.} [f theprocedures for exercising the various
Engineers or an approved State Administrator uses 404(c). he may blockenforcement options are outside the
program} approw~s discharges at the issuance of a permit by the Corps orscope of the section 404(b){t~
particuk,r sites through ~pplica~mn of a State 404 program. Where the Guidelines.
the section 404{b1(i) Guidelines. t~,i,.h Administrator has exercised his section Some commenters suggesled that we
are the substantive criteria for d~edged 404[c} authority to prohibit, withhold, or either include specific permit processing
and fill material discharges under the restrict the specific:alien of a site for procedures o~ that we crass-reference
C[~an Water Act. The Corps also disposal his action may not be regulations containing them. Such
conducts a Public Interest Review. overridden under sectmn 404{b~(2}. The procedures are descmbed in 33 CFR Part
which ensures that the discharg,~ will fact that EPA has ~4~c} authority does 3~327 {Corps’ procedures] and in 40
comply with the applicable not lessen EPA’s responsibility for CFR Part 122-124 {minimum State
requi;r~nmn!s of oq~er statutes and he indeveloping the 404{b)~} Guidelines for procedures}. When specific State 404
the public interest. The C~rps or the use by the pe~itting authority. Indeed, programs are approved, their regulations
S~a~(,. ns the case may be. must provideif the Guidelines are properly applied, should also be consulted.
~m ~pp~;rtuni~y for a pubi~c hearing EPA will rarely have to use ~ts 404(c) How Future Changes in the Testing
b,~f(’re m;~king i~s decishm wheth,,~ ~o veto. Provision Relate to Promulgation of This
opprrwe or deny. If the Cor~s c~nciudes The Clean Water Ac~ provides for Final Rule
that the disclmrge does not comply wi~hseveral uses of the Guidelines in The September 18. 1979. proposal
Ihp Guidph~ms, it may s~ili issue ~he addition to the individuM FermiI contained testing provisions which were
permit under ~34(b}(2) if it concludes application review process described essentially ~he same ds those in thel~at the economics of navigation and above. For example, the Corps or an Interim Final regulations. The Preamble
~mchorage warrant. Section 404~ b){2) approved state may issue General to that proposal explained that it was
gives the Secreta~" a limited authority topermits for a c~tegory of similar our intention to propose changes io the
issue permits prohibited by the activities where it determines, on the testing provisions, but that a proposal
Guidelines: i~ does not, as some basis of the 4~[b)[11 Guidelines, that was not yet ready. Conseqt ent y. while
c~,mmenters supxgested, require the the activities will cause only minimal we have been revising the rest of the
( ;uidelinos to consider the economics ofadverse environmental effects both Guidelines. we have also been working
uavigation and anchorage. Conversely, individually and cu~ulative!y [Section on a proposal for reorganizing and
hecause of 4~{b}{21, the fact that a 404[e} and [g){1]1. In addition, some of updating the testing provisions. Now
discharge of dredged material does not the exemptions from the permit lhat we have finalized the rest of the
,:,.:~;;y ~vith Che Guidelines does not requirements involve application of the Guidelines, two o~tions are available to
m~:an flat it can never be permitted. TheGuidelines. Section ~04~r) exempts us. First. we could delay issuing any
Act recognizers the concerns of ports in discharges associated wRh Federal final revisions to our 1979 proposal until
secti,m ~4[b}(2), ~ot 404[b)[1). Many construction projects where, among we could propose a revised testing
readers apparently misunderstood this other things, there is an Environmental package, consider comments an it. and
p~int. Impact Statement which considers the finalize the testing provisions. We could

EPA’s role under section 404 is 404{b)(1) Gnidelines. Section 4~(~{1){F~then put together the Guidelines and
~everal-fold. First. EPA has the exempts discharges covered by best revised testing section in one final
rt:~ponsibility for developing the management practices (BMP’s) regulation. The 1975 interim final
404(b~{!] Gaidelines in conjunction with approved render section 208(b)(4](B} andGuidelines would apply in their eutirety
t:m Corps. Second. EPA reviews permit{cJ. the approval of which is based in until then. Second. we could pub:ish the
.q~plica/ioas and gives its commen~s (~fpart err (’n~sistency with the 404{b)(11 final Guidelines (with the 1975 tcs~ing
a~,) t:) the permiHing authority. The Guk!,!ines. provisions) and simultaneously prop()se
%,’ps may issue a permit even if EPA Several commutators asked for a changes to the testing provision. It ~s our
. mm~n~s adversely, after consultali,mstatement on the appiicabilil?.’ of the present belief tha~ proposed changes to

’ .k,,q place. [n the case of state Guidelines Io enforcement procedures, the testing provision wculd not affect
;;’,,:zr:,a~s. the State director may not Under sections :;09.4(,i{~;)(lj{G]. and the resl of the Guidehnes. but the pubiic
::<.,,~ :, pprmit over EP,V~ unrasoNed 404(S). EPA, appr~vcd Slates, and the would be allowed to comment on any
,,bjt’clitm. Third. Ei’A has the Corps all p!ay a rol,~ ifi e~.[orcing the inconsistencies it saw between the
:,sponsibility for approving and section 40~ permit reqtmements. ,)f the Guidelines and ti~e :esting
,,ve~’s~,eing State 494 programs. In Enforcement acli(ms are appropriate proposal Then, when the comments to
.’,~dlti,m. EPA has enforcement when someone is discharging d~dged orthe tvsting proposal ~ad been
.... ,’~nsil)i~ities ur:der s(.c~ion 309 fill ma~eri,d w0htii:~ a :eqtired p,2rmit, consid;2red, we would issue a ne..~ fmaJ
F=n.dly. under either the Fe,j(,ra[ or St,,te ,,r violates ~he terms and conditions of aregulation iucorporating both the
;,’.,~rlaln, lhe Administrator may also permit. The Guidelim:s as such are previously promulgated fired Guidelines
1’~ ,}:d)il lhe specification ,:4 a dis~~ ~r~:,.qt.neral!y irreiev~al ~o ;~ d~termination and the final revised testing pro~-~sion.
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We have selected the second option permits where environmental concerns Guidelines that toxic pollutants on the
because this approach ensures that make it appropriate. For example, section 307[a1(1) list are present in the
needed improvements to the Guidelinescumulative impacts may turn out to be aquatic environment unless
are made effective at the earliest more serious than predicted. This demonstrated not to be, and that such
possible date, it gives the public ample regulation is not intended to establish pollutants are biologically available
opportunity to comment on the revised the procedures for issuance of General unless demonstrated otherwise. These
testing section, and it mainta[as the 1975 "permits. That is the responsibility of the commenters argued that rebutting
testing requirements in effect during thepermitting authority in accordance with presumptions could involve individual
interim which would be the case in any the requirements of section 404. testing for dozens of substances evers.
event. Burden of Proof time a discharge is proposed, imposing

an onerous task.
Guideline Organization A number of commenters objecled to The proposed regulation aliempled

Many readers objected to the length the presumption in the regulations in avoid urmeces~ary testing by providing
and complexity of the Guidelines. Wegeneral, and in proposed ~ 2303 (c) in that when the ~ 230.22(b) "reason ~o
have substantially reorganized the parlicular, tha~ dredged or fill material believe" process indicated that taxies
regulation to eliminate duplicative should not be discharged unless it is were not presen~ in the discharge
material and to provide a more logical demgnstrated thai the planned material, no testing w~s required. On
sequence. These changes should make ildischarge meets the Guidelines. Thesethe other hand, contaminants other the:
easier for applicants to understand the commenters thought that it was unfair taxies required testing if that same
c~teria and for State and Co~s permit and inconsistent with section 404(c) of "reason to believe" process indicated
evaluators and the Administrator to the Act. they might be present in ~he discharge
apply the c~teria. Throughout the We disagree ~th these objections, material. This is in fact a dislinction
document, we have also made numerousand have retained the presumption without a difference. In practical
minor language changes to improve theagainst discharge and the existing application, toxic and non-toxic
clarity of the regulations, often at the burden of proof. However, the section conlaminants are treated the same: if
suggestion of commenters, has been rewritten for clarity, either may be there, tests are performs,

Following general introductory The Cleon Water Act itself declares ato gel the information for the
material and the actual compliance nalional goal to be the elimination of thedelerminations: if it is believed they
requirements, the regulations are now discharge of pollutants into the not present, no testing is done. Because
organized to more closely follow the navigable waters {section 101{a}(1}], the additional presumption for taxies
steps the pe~itting authority will take This goal i8 implemented by section 301,did not actually serve a purpose, and
in arriving at his ultimate decision on which sta~es lhat such discharges are because it was a possible source of
compliance with the Guidelines. unlawful except in compliance with, confusion, we have eliminaled it, and

By reorganizing the Guidelines in this inter alia, section 4~, Section 404 in now treat "taxies" and other
fashion, we were also able to identify turn authorizes the permitting authority contaminants alike, under the "reason
and eliminate duplicative material. For to Mlow discharges of dredged or fill believe test" [~ 230.~). We have
example, the proposed Guidelines listedmaterial if they comply with the provided in ~ 230.3 a definition of
ways to minimize impacts in many 4~(b)(1) Guidelines. The statutory "’contaminants" which encompasses
separate sections, Since there was scheme makes.it clear that discharges307(a1(1) taxies.
substantial overlap in the specific shall not take place until they have been
methods suggested in those sections, wefound acceptable. Of course, this findingWater Dependency
consolidated them into new Subpar~ H. may be made through lhe General One of the provisions in lhe proposed
Other individual sections have been pe~it process and the statutory Guidelines which received the most
made more concise, In addition, we exemp~ans as well as through objections was the so-called "water
have decreased the number of individual permits, dependency test" in the proposed
comments, moving them to the Preamble The commenters who argued that ~ 230.10(e). This provision imposed an
or making them part of the Regulation, section 404(c) shifts the usual burden to additional requirement on fills in
as appropriate, the EPA Administrator misunderstood wetlands associated with non-water

the relationship between section 404(c) dependent activities, namely a showingGeneral Pewits and the permitting process. The that the activity was "necessary." Man3
When issued after proper Administrator’s authority to prohibit or environmentalists objected to what the:~

consideration of the Guidelines, GeneralrestNct a site under section 404(c1 saw as a substantial weakening of the
permits are a useful tool in pro~ecting operates independently of the Secretary1975 version of the water dependency
the environment with a minimum of red of the Army’s permitting authority in test. IndusI~" and development-oriented
~ape and delay. We expect that ~heir use404(a). The Administrator may use groups, on the other hand. objected to
will expand in the future. 4~[c) whether or noI a permit the "necessa~"’ requ~remenl because

Some commenters were confused application is pending. Conversely, the was too subjective, and ~o the provision
about how General permils work. A Secre~a~, may deny a permit on the as a whole lo the ex~enl that it seemed
General permit will be issued only after basis of the Guidelines. whelher or not designed ~o block 5is,:harges in
the permitting authority has applied the EPA initiates a 4~c) proceeding. If the wetlands autom:dir.;~!ly.
Guidelines to ~he class of discharges t,~Administrator uses his 404(c1 "ve~o," We ha~e reviewed the water
be covered by th~ permiL Therefore. dmn he d~es have the ~urden to ~ustify de0e.cmu.~, ~" ~ " ’ ~est. its original purpose,.
there is no need to repe;~t the process alhis action, bul that burd~,n does not and ;Is r~l~i,anship to the rest of
lho time a p.rlicuiar discharge coveredct)nle ~nlo pl;~y ~;nti~ ~:~ !;~gins a 494{c] (;uideib:.~s in light of these comments.
by the permit takes place. Of course, proceeding (See 40 CI-’R i’arl 2311. The origina! pu~ose, which many
under both the Corps’ r~gulz~tions and coma;enters commended, was to

a~iatt, pr~9rams, r.c.~z;i;:e the special values of wetlandsEPA’s regulations fnr o .~ Toxic Pollutants
the permitting au~horily may suspend Many comnmnl.’s ~[~ ~cted and to a~oid their unnecessary
Genera! permits or require mdit.~dua] sirenuous]y ~o dm pr~suml~tions in lhe d~structi~m, particularly when
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pr.c~mMfle alterz~tiv~zs w¢~:,~ a~ailable In ~ ~Miti )n, the 1975 provision misunderstandin~ of what the proposed
in novz..a teat[c are ~s to achieve Ihe effectively creeled a special, alternatives anulysi~ "equired.
basic p,rp,)ses (;f t~:e proposal. We still irrebuttable presumpti,n dmt Therefore. we have de~ded lo clarify
support lh~s goal. but we ha’:,~ changedalternatives to wetlands were always the regulation, but have not chaoged’ils
the water dcp~mdc~b:y test h, b~:th~r less dnmaging to the aquatic ecosystem,basic thrust.
achiev~ JL Because our experience and the Section 403(c1 clearly req~,ires that

FirsL ~,,e agre~ ~t:~h the c~)mznents cumments indicate t~at this is not alternatives be considered, a~d provides
fi’~un both ~ide:; tk.~,t ~h~ "n~co.ssary" testalways the case. and because there the basic legal basis for our re~iu;,~m~nt.
impes~.d I,y the 1979p:upo~a~" " ~ ~ is not couid be substantial impacts on other While the statutory provision :.ea~es the
~ikely to tm wor~a ~e m pracuue, and e~ m..nts of the environment and only Agency some discretion to decide
may ~av:n more d~sputes than it st�tiles,minor impacts on wetlands, we have alternatives are to be considered, we

chosen instead to inmose an explicit, but believe that the policies and goals ofI hpa’¢~,’er, if the "necessary" tent is ....
sin:~ly de;eh.d, br:ct~on o-m ~,~., r~AJuttable, presumption that Act. as well as the other authorities. , .......~e~ does alternatives to discharges in special cited in the Preamble to the proposednot pr~vide any speciM recognition o[ or aquatic s~tes are less damaging to the Guidelines. would be best served bypr¢~t~,.tmn for wetlands, and thus aquatic ecusystem and are approach we have taken.defeats ~is puqmse. Furthermore. even i[environmentally prcf~rable. Of course, First, we emphasize that the onlythe "~r:c~,ssa T" test w~re ratnined, the the general requirement that impacts onalternatives which must be consideredprovls~on applies on!y to discharges of the aquatic ecosystem not be are practiaable alternatives. What isma .cr~.,. not discharges of dredged unacceptable also applies. The practicable depends on cost. technical.me!or!el, a distinction which !ossens thelegislative history of the Clean Water and logistic factors. We have changed~:;’~e,.:;’. ~mt~ss ef the prev~s~cn "I’ht s. weAct, Executive Order t 1990. and a largethe word "economic" t~ "cost". Ourhave decided, ~n acrcrd8nce ~th the body of scientific information support intent ~s to consider those aiternativesc~:mme~ts, that ~he pceposa~ ~s th~s presumption, which are reasonable in lerms of thet.us,...sfacto.v. Apart [rom the fact that it may be overall scope/cost of the proposed

W~ have th(.rr.~,:re decid~ni ~,) focus rebutted, this second presumption project. The term economic might be
on, round out, lind stz~:::g~k~,n ~b,e reincorpor~t~s the key elements of the construed to include consideration of
approach ~1" the so-z~2led "we:or 1975 provisfim. Moreover, it strengthens the applicant’s financial standing, or
dept:ndency" prov~sion of :he 1975 it because the recognition of the specialinvestment, or market share, a
regulation. Wu ha’.’e :e}~cted the environmental role o[ wetlands now cumbersome inquiry which is not
suggestion that we s;mply go back to theapplies to all discharges in special necessarily material to the objectives
1975 ~anguage, in parl becaa::e it wouldaquatic sites, whether of dredged or fill the Guidelines. We consider it implicit
not mesh easily with the re~ !sod generalmaterial, and whether or not water that, to be practicable, an ahernative
provisions of the Guidelines. Instead, dependent. At the same time. this
our revised "water d~pendencv" presumption, like the first one describedmust be capable of achieving the bash:

purpose of the proposed activity.
~rovislon creates a ~;esun, pt;on t~at above, retains sufficient flexibility to Nonetheless, we have made this explh:i~
there are practicable ahernatives to reflect the circumstances of ~usual to allay widespread concern. Both
"non-water dependent" disckarges cuses.
proposed for special aquatic sites. "’Non- Consistent with the general burden of"internal" and "external" alternatives.

as described in the September 18. 1979
water dependent" discharges are thoseproof under these Guidelines, where anPreamble. must satisfy the practicable
associated with activities which do not applicant proposes to discharge in a -

require access or proximity to or siting special aquatic site it is his test. In order for an "external"

within the special aquatic site to fulfill responsibility to persuade the permitting alternative to be practicable, it must be

their basic purpose. An example is a fill authority that both of these reasonably available or obtainable.
presumptions have clearly been rebuttedHowever. the mere fact of ownership or

to create a re~tau:ant site, since lack thereof, does not necessarilyin order ~o pass the alternatives portionrestaurants do not neod to be in determine reasonable availability. Someof these Guidelines.wetlands to fulfil! their basic purpose of There[ore, we beliex, e that the new readers were apparently confused by
feeding people. I~ l~e case of such ~ 230.10[a){3}, which replaces proposed the Preamble to the Proposed
activities, it is reasonable to assume 2a0.10{e). will give special protecIion to Regulation. which referred to the fact
there will generally be a practicable sitewetlands and other special aquatic sitesthe NationM Environmental Policy Act
available u~land or in ~ less vulnerablereg~rdless of material discharged. Mlay{NEPAl may require consideration
p,lrl of ~.he aquatic ecosystem. The mereindustry’s concerns about the courses of action b~’5 ond the authority
fact that an alterna:~ve may cost "nc,:essary" lesl. recognize the nf the agency involvod. We d~d not
so:newhal more do~s sot necessari!y pussibi!ity of m~pacts un air and upland mean to suggest that the Guidelines
mean it is not pract:cable {see ss-stems, and acknuwqedge lhe were necessarily impusiug such a
{ 238.I0{a1{2] and d~scussion be!ow}, variM~itity among i~quolic sites ~;nd requiremenl on privale individuals but,
Becuuse the applic,:~ may rebut the disch,rge activities, r~,ther, to suggesl {hat v, hal we were
presumption throu2~ ,~ ,:im, r showing io requiring was well wififin the
a given case. no unr~.~.,,maMe hardshipA~lernalives alternatives ’ requir~d by NEPA.
should be worked. At t}:e saa;e time, Some commezttera ,>bjech~d at length Second. once these
th~s presun piton aneu,d haxe :he effectto the scope ,)f alternatives which the uimrnativ,,s have been identified in this

.... . (,,,~, ....., s reunite {m considered, andfashion, the permiHi::g au~hm’~tv+xf forcing a hard !o,,k ,it +1, , f~,~sfl)ilitv " .’ ~ , : , , ¯ . ~ .
of using env,ronment,my p, e,, )e tothe r~:,i:fir,mmnl~};at a permitbe (:t;nsider whether any oi them. inc!uding
sites. This presun:pt~on resp,)~:ds to ,~ e denied unh:ss the h;d.., harmful su(:h land disposal opti(:ns, dre loss
overx~i:,:.!ming number of comm+mh~rs ,hernutive w~:re s(drctt:d. Others wrole eevironmental!y hd:+mful th,,n the
who urged us to retain a ~ater to urge us to retain lhese requirements,pmoosed discharge profi:ct. Of course.
depemh:ncy test to discourage In our judgment a number of the where there is n(~ sign:fiesta or easily
avoidable dischar~vs :n ;~ ~.t,:;nds. objecti(ms were based ~n a identifiable difference in impacl, the
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alternative need not be ,-,onsidered to clear that where alternatives have beendefinition of "waters of the United
have "less adverse" ~npact. reviewed under another process, the States" beck,use it was allegedly outsid

Several comme:~-~ers questioned the permitting authority shall consider such the scope of the Clean Water Act or of
legal basis for requiring the permitting analysis. However. if the prior analysis the Constitution or because it was nnt
authority to sol,mr the least damaging is not as complete as the alternatives identical to the Corps’ definition. We
alternative. (’lhe use of the term "se!ect"analysis required under the Guidelines, have retained the proposed definition
may have b:.cn misleading. Strictly he must supplement it as needed to with a few minor changes for clarity
~poat~h:6, the permitting authority does delermine whether the proposed several reasons. First, a number of
not select an.vthing: he denies the permit,discharge complies with the Guidelines.courts have held that this basic
if lbe guidelines requirements have notSection 230.10(a}{4) recognizes that the definition of waters of the United State.
been complied with.) As mentioned range of alternatives considered in reasonably implements section 502{7}
above, the statute leaves to EPA’s NEPA documents will be sufficient for the Clean Water Act, and that it is
discretion the exact imp!ementation of section 404 purposes, where the Corps isconstitutional (e.g., United States v.
the alternative requirement in section the permitting authority. {However, a Byrd, 609 F..2d 1204. 7th Cir. 1979: Lash,
403 of the Act. In large parL the greater level of detail may be needed inSalt Company v. ~roehlke. 578 F.2d 742
approach laken by these re,.a, ulations is particular cases to be adequate for the 9th Cir. 1978). Second, we agree that it
very similar to that taken by the recent 404~b}{1) Guidelines analysis.) This preferable to have a uniform definitiou
section 403{cj re’guM~ions {45 FR 65942. distinction between the Corps and Statefor waters of the United States, and fo~
October 3, 1.q80}. The,’e is one difference:permitting authorities is based on the all regulations and programs under the
the Guidelines always prohibit fact that it is the Corps’ policy, in CWA. We have decided to use the
discharges where there is a practicable,carrying out its own NEPA wording in the recent Consolidated
less damaging alternative, while the responsibilities, to supplement { or Permit Regulations, 45 Fed. Reg. 33290.
section 403[c) regulations only apply thisrequire a supplement to] a lead agency’sMay 19, 1980, as the standard.*
prohibition in some cases. This environmental assessment or impact Some commenters suggested that the.
difference reflects the wide range of statement where such document does reference in the definition to waters
water syste:ns subject to 404 and the not contain sufficient informalion. State from which fish are taken to be sold in

extreme sensitivity of many of them to permitting agencies, on the other hand,interstate commerce be expanded to

physical destruction. These waters formare not subject to NEPA in tJ~is manner, include areas where such fish spawn.
a priceless mosaic. Thus. if destruction We have moved proposed While we have not made this change

of an area of waters of the United States§ 230.10(a)(1} {iii}, concerning "other because we wish to maintain
may reasonably be avoided, it should beparticular volumes and concentrations consistency with the wording of the
avoided. Of course, where a category ofof pollutants at other specific rates", Consolidated Permit regulations, we dc

404 discharges is so minimal in its from the list of alternatives in § 230.10 tonot intend to suggest that a spawning

effects that it has been placed under a Subpart H, Minimizing Adverse Effects, area may not have significance for

general permit, there is no need to because it more properly belongs there,commerce. The portion of the definitio:

perform a case-by-case alternatives Definitions (§ 230.3)
at issue lists major examp!es, not all !!
ways which commerce may be involv,,analysis. This feature corresponds, in a A number of the terms defined in Some reviewers questioned thesense, to the category of discharges § 230.3 are also defined in the Corps’ statement in proposed § 230.22{c) (no~under section 403 for which no regulations at 33 CFR 323.2, applicable § 230.11(h)) that activities on fast landalternatives analysis is required, to the Corp~" regulatory program. The created by a discharge of dredged or

Third, some commente,’s were Corps has recently proposed some material are considered to be in watersconcerned that the alternative revisions to those regulations and of the United States for purposes ofconsideration was unduly focused on expects to receive comments on the these Guidelines. The proposedwater quality, and that a better definitions. To ensure coordination of language was misleading and we havealternative from a water quality these two sets of regulations, we have changed it to more accurately reflectstandpoint might be less desirable from,decided to reserve the definitions of intent. When a portion of the Waters uf
say, an air qoality point of vie,.*,,. This "discharge of dredged m.ateri,A." the United States has been legally
concern o’, erlooks the explicit provision"discharge of fill material," "d:edged converted to fast land by a discharge o:
that the existence of an alternative material," and "fill material," which dredged or fill material, it does not
which is less damaging to the aquatic otherwise would have appeared at remain waters of the United States
ecosystem does not disqualify a § 230.3 (f), {g), (j}, and (’,). subject to section 301(a). The discharg~
discharge if that alternative has other Although the term "waters of the may be legal because it was authorize’!
significant adverse environmental United States" also appears in the by a permit or because it was made
consequences. This last provision givesCorps’ regulations, we have retained a before there was a permit requiremem.
tim permitfir, o~ authority an opportunity definition l,.ere, in view of the In the case of an illegal discharge, the
to take into account evMence of damageimportance ,ff this key iurisdictmnal fast land may remain subject to the
to other ecosystems in deciding whether term and the nun’,erous comn:,’mts jurisdiction of the Act until the
there is a "better" alternative, received. The defind~,m and the government determines not to seek

Fuurth, a number of com~nenters werecomments are expl;,i;~ed below, restoration. }towever. in aulhorizing a
concerned that the Guidelines ensure Until new defi:~itim~s are publi:,!:ed.
coordination with planning processes directly or by reference to the Cc.rps" " The Cunsoitd.ded pern:H Rs:,::d.m,ms exdud,"
under the Coastal Zone Mam~gement revise~ reguiations, users of these ~,:r~m ~’,’g~s~e Iredtmenl s.’.,’sR’..~.~ fror~ p, al,:r.,; ~f !~
Act, § 208 of the CWA. and other Guidelines should refer to the Umled Stu!es The e~,a~ct terms of th~s e~:clusion

und,’rgoing h, chmcal revisions a,! are expected ’
prag; am:s. \\’e i:gree tb;.d where an definitions in :~;; CFR 323.2 {excepi m the,.h,mv~ shortly. For th!s teas,re, li~ese Gmdeline.’,
ade,4;t;lte a!h;r:~atives analysis has case c.f state 4,14 prGgr,i:’.Is, to "..-~ !~i:..!~ the I,.:lfiisiw~d do not canto,;’, the ,’x. a’~:.:on a:.;
already f}een developed, it wmHd be definitions i:1 4’0 C~t’R § ""~’;’ 3 ~ippiy.) wor,’~ed in the C, .~s,,li,la~,’d Permi: Regulations¯ " .... When pubhsl-md, rE*. ~.t~rrect,,d ~,x~.lusum ’,vi’,l app,.wasteful no~ to incorporate it Jute the Waters t~i the: IJmted St~:tes: A to the Gmdetines ~ ,,el! .~a :!w C,msoi,dui~’d Per~:404 process. New § 230.10(a)(5} makes itnumber of commenb.’rs objected to the
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discharge which wi~ create fast l~ds~ . "in j~isdi’ctionaldete~Uo~. As weimposed . ~A
the per~t~ng authority should consider, : develop s~ch’materi~s, We ~wfll make
in addition’to the direct e~fects o~ ~e fill.them available to ~e pub~c.~ :: the
inselL the effects on the aqua~c Other c0mment~s s~ge~ed ~at westill pending. ~C~nsolldated ]
env~ro~ent o[ any reasonably : expand the ~st of ~ampl~ ~ ~e Reg~a~ons �o~n~d a
foreseeable activities to be conducted second sentence of ~e wetland of fill material wh~ el~inated
on that fast land.

~
definition. While ~e~ s~ted~ pMma~ p~p~ ~es[ ~d ~cluded~ fill

Section 230.54 [proposed 230,41] dealsaddiHons could legMIy be addedwe material all poHu~n~.~ch ha~~ .
with impacts on parks, national and ’ hav~ not do~ so. The ~t is one of effect of f~, ~at i~, ~hich replace~
historical monumen[s, national sea " examples Only, and does not sere as aof ~e waters of ~e’U~t~ Sia[es
shores, wilderness areas, research sites,limitation on the basic d~fmition. We ~Iand or which c~ange ~e bot[6~
and similar presages. Some readers are reluctant to start expanding the list,elevation o[ a water body for any ".~.~
were concerned that we ~tended ~e since ~ere are many kin~ o~ wetlandspu~ose. This new de~ition is
Guide~nes to apply to’activities ~ such which co~d be ~cluded, ~d ~e list to the one ~ed b~or~ 197~.
preserves whether or not the activities could become v~ ~wieldy. D~g ~e s~c~on 4~[b][1}.
took place in wate’rs of the U~ted In addition, we wish to avoid the rulemak~g, ~e Co~s h~ rai~d
States. We intended, and we ~ ~e confusion w~ch Ko~d res~t from ~s~gquestions about ~e ~plementafioh"~f
context makes it cle~, ~at ~e as examples, not ~nly ~eas whi~’ " such a def~on. Because 6f ~e
Guidelines apply o~y to the. generally fit ~e wafted ~nitio~, butimportance of ma~g ~e F~
spe~ficafion, of ~s~arge sites ~ the also ~s w~ch may or not meet ~e Guidelines av~able wi~out
waters of the United States, as defined definition depen~ on ~e par~c~ar delay, and because of o~ des~ ~
in ~ 230.3. We have included ~s sec~oncirc~st~ces of a given site. ~ S~ ffcoopera~ wi~ ~e Co~s ~
became ~e facI that a water of ~e an area meets ~e deFmltion, it is a ~e~ concerns about fill material, ~e. ~’
United States may be located in one ofwe~d for p~poses of ~e CIe~ Waterhave deci~d to tempor~ly rese~;
these presages is sig~ffcant in AcL whether or not it f~ ~to one of ~ 230.3(1) p~ng ~er ~scnS~i6~.
evaluat~8 ~e ~pacts of a disch~ge the listed ex~ples. Of co~se, more ~is action does not ~ect ~e ":~..~:~..~ ~. :
int9 that water, often ~ not, it w~ be one of ~e listedeffectiveness of ~e ~ns9lidated

’ ex~ples. Reg~ons. Consequ~fly,
We~ands: M~y we~ ~e waters A few co--enters cited alleged ~screpency between ~oseof ~e U~ted States ~der the Clean inconsistencies between ~e deFmiHon and ~e Corps’ re,Inflow, w~Water AcL Wealds are a~o the

subject of Federal ~ecufive Order No. of we~ands in ~ 230.3 and ~ 230.42.. conta~ ~e old deF~fion. ~
~ile we see no ~consistency, We have Therefore, to avoid ~y ~cert~nty

1~990, and v~ious Federal and State shortened the latter sec~on as part of ~rom ~is situatio~ ~A wishes to makelaws ~d reg~ations. A n~ber of theseour effort to e~nate u~ec~ssary clear its enforcement po~cy for_. :., ....
other progr~ and laws have comments. ~permitted discharges of solidwaste.
developed s~hfly different wetlan~ Unvegetated Shallow~: One of ~e EPA has au~o~ty ~ sec~on 3~ of
def~ons, ~ p~t to accommodate or special aquatic areas listed ~ the ~he CWA to issue a~s~a~ve ordersemphasize specialized needs. Some ofproposal was "unvegetated shallows" against violatio~ of section 301.these de~o~ include, not only (~ 230.44). Since special aquatic areasUnper~tted ~scha~es of solid waste
wefl~ as ~ese Guidelines defoe are subject to the pres~ptions in into waters of the United States violate
them, but also mud fla~ and vegetated ~ 230.10(a)(3], it is important ~at they section 301.and ~vege~tedshagows. Under ~e be clearly defined so that ~e permitting Under the present circumst~ces, ~A
Guidel~es some o[ ~ese other areas ~eautho~ty may really ~ow when to plans to issue solid waste a~a~ve
grouped wi~ we~ands as "SpeciM appIy the presumptions. We were orders wi~ ~o basic elem~nts.F~st,Aquatic Sites" (Subpart E) and as such unable to develop, at this time, a ~e orders will require the ~olator to
their values are given special defini~on for unvegetated shallows apply to the Co~s of ~ineers for a
recogni~on. (See ~sc~sion of Water which was both easy to apply and not section 4~ pe~t within a specified --
Dependency above.] We agree wi~ thetoo inclusive or exclusive. Therefore, weperiod of ~e. ~he Co~s ~s agreed to
comment ~at ~e Na~onal Inventory ofhave decided the wiser co~se is to accept ~ese applications ~d to hold
Wefl~ds prepped by the U.S. Fish anddelete unvegetated shallows from the them ~til it resolves i~ position on ~e
Wildlife Service, while not necessarily special aquatic area classification. Of de~i~on of f~ mate~al.)
exac~y coinci~g with the scope of course, as waters of the United States, Second, ~e order will cons~ain
waters of ~e United S~ates under the they are still subject to ~e rest of the further discha~es by the violator.
Clean Water Act or wetlands under Guidelines. extreme cases, an order may require
these reg~afions, may help avoid "Fill Material": We are temporally that discharges ~ase i~e~ately.
construction in wetIands, and be a rese~ing ~ 230.3(1). Bath the proposedHowever, because we recognize ~at
usef~ long-term pla~ing tool. Guidelines and the proposed ~ere w~ be a lapse of time before

Various co--enters objected to the Consolidated Permit Radiations decisions ~e made on ~
definition of wetlands in the Guidelines defined fi~ material as material permit app~ca~o~~ ~ese orders
as too broad or too vague. This discharged for the pri~ pu~ose of e~r~sl~ a~ow ~pe~tte~.~s~arges
proposed d~i~tion has been upheld by replacing an aqua~c area with d~l~dto con~ue subject.to spedfic ~n~tions
the co~ as reasonable and consistentor of changing the bottom elevation of aset for~ by EPA ~ ~e order. These
with ~e Clean Wa~er Act, and is being water body, rese~ng to ~e NPDES" " conditions will be dgs~ned to avoid
retained in ~e Final regulation, program discharges with the same effectfurther env~onmen~ d~age.
Howard, we do agee that vegeta~ve which are primarily for the p~oseof Of course, ~ese or~s will not
guides and o~ background materiM disposing of waste. Both proposals influence~e ultimate ~suance or non-
may be helpf~ ~ applying ~e definitionsol~cited comments on this distinction, issuance of a petit br dete~e the
in the fi~d. EPA and the Corps are referred to as the primary pu~ose test.condi~ons ~at ~y be @~ed in su~
pledged to work on joint research to aidOn May 19, 1980, act~g ~der a co~t-a pe~t. Nor will such orders li~t ~e
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Administrate: s authority under section including the Coastal Zone ManagementExecutive Order 12044
3OS(b) or the right of a citizen to bring Act. However, since some planning A number of commenters took thesuit agains,: a vmlator under section 505processes do not deal with specific position that Executive Order 12044
of the CWA. projects, their consideration of requires EPA to prepare a "regulatorbPermitting Authority: We have used alternatives may not be sufficient for theanalysis" in connection with these
the new term "permitting authority," Guidelines. Where another alternative regulations. EPA disagrees. Theseinstead of "District Engineer." analysis is less complete than that regulations are not. strictly speaking.throughout these regulations, in contemplated under section 404. it maynew regulations. The:," do not ~mposerecognition of the fact that under the not be used to weaken the requirementsnew standards or reqmremems, but2977a .... ......~’: ........ ....~ apprc-ve~ States may’ of the Guideh’nes. rather substantially clarify and

Advanced ~d~ndficatisn of Dredo_ed or reorganize the existing interim final
Coastal Zone Management Pians Fill Materiai Disposal 5ires :~gu~ation~

Under EPA’s criteria implementingSeveral commenters were concerned A large number of commenters Executive Order 12044, EPA will prepareabout tl~e reiationship between section objected to the way proposed § 230.70,
404 and a~oroved.. Coastal Zone new Subpart I. had been changed from whicha P, eguiatOWimposesAnalysiSadditioaolfor anYannual~=~,Ucos:sManagement {CZMJ plans. Some the 1975 regulations. A few objected to totalling $100 million or which will resukexpressed concern that the Guidelines the section itself. ]Most of the comments in a total additional cost of productionmight authorize a discharge prohibited also revealed a misunderstanding aboutof any major product or service whichby a CZM pies: others objected to the the significance of identifying an area. exceeds 5% of its selling p~;~,~ Whilefact that .’.he Guidelines might prohibit aFirst, the fact that an area has been many commenters, particularlydischarge which was consistent with a identified as unsuitable for a potential members of the American AssociationCZM ~ian. discharge s~te 6oes not mean that or Port Authorities {AAPA). requested aUnder section 307{bl of the CZivl Act. someone cannc’-t apply for and obtain a regulatory analysis and ciaimed that theno Federai permits ma.v be issued until pernf.t to discharge there as long as theregulations were too burdensome, nonethe ap.~;.:cant furnishes a certification Oaidelines and other applicable of them explained how that burden wasthat ~ke 5:scharce is consistent with an .-~’cu’ro,,’::,-"~*s are satisified.* Conversely.

an odditionol one attributable to thisaDsro’,’ec ZZ:,~ 3]a,<. ~! there is one. andthe fact that an area has been¯ ¯ . ~ ........ed revision. A close comoarison of the new:::, ~.~..~ :::..~:: ....:. ::.r..::::a:.:::.or a~ a~otentials!tedoesnotmeanthata "- .. ^ ....... regulation and the explicit and implicitw;.-.’, .....v ~ ........225.2{o1:2! of the permit is unnecessary or that one wil! requirements in the interim finalCorps reg’,,a::cz, which applies to all automatically be forthcoming. The intentGuidelines reveals that there has beenFedera! 404 o,~mi~s.. ..... implements this of this section was to aid applicants by very little real change in the criteria bvreou:rem~n: for section 404. Because thegivin~o advance ncdce that they would ",~-~" - - .~. - which discharges are to be jud~oed or in~u.~F,, rec.ulations adequately ~ddress have a relatively easy or d:mc~it time -thv ~"~’ - the tests that must be conducted:t,.:..,, cons!s~ency requirement, we qualifying for a permit to use particular¯ ,,- o~ , ,, - therefore, we stand by our originalnave np: duplicated § a_a.~,bfl,) in the areas. Such advance notice should determination that a regulatow ana!ysisG:.’cle!ines. Where a State issues Statefacilitate applicant planning and shortenis not required.4(}4 perm:ts, it may of course require permit processing time. Perhaps the most significant area inc:msistency with its CZM plan under Most of the objectors focused on which the regulations are more explicitState law, EPA’s "abandonment" of its "authority" and arguably stricter is in theThe second, concern., that the 404 to identify sites. While that "authority" consideration o,t alternatives. Hoar, ever,Guidehnes mmnt be stricter than a CZMis perhaps less "authoritative" than theplan. points out a possible problem with even the 1975 regulations required thecommenters suggested (see above), we    permitting authority to consider "theCZM plans, not with the Guidelines. agree that there is no reason to decreaseavailabiiity of alternate sites andUnder 307/f) of GZMA, all CZM plans EPA’s role in the process. Therefore, wemethods of disposal that are tessmust provide for compliance with have changed new § 2a0.80[a} to read:applicable requirements of the Clean damaging to the environment," and to
Water Act. The Guidelines are one such "Consistent with these Guidelines, EPA avoid activities which would have
requirement. Of course, to the extent and the permitting authority on their own significant adverse effects. ~Are do notinitiative or at the request of any other party, think that the revised Guidelines’ morethat a CZM plan is general and area- and after consultation with any affected Statewide, it may be impossible to include inthat is not the permitting authority, may explicit direction to avoid adverse
its development the same project- identify sites which wil! be considered as:" effects that could be prevented through
specific consideration of impacts and selection of a clearly less damaging site
alternatives required under the We have also deleted proposed or method is a change imposing a
Guidelines. Nonelheless, it cannot § 230.70(a)(3), because it did not seem tosubstantial new burden on the regulated
authorize or mandate a discharge of accomplish much. Consideration of the public.
dredged or fill material which fails to point at which cumulative and Because the revised regulations are
comply with the requirements of these secondary impacts become more explicit than the interim final
Guidelines. Often GZM plans contain a unacceptable and warrant emergency regulations in some respects, it is
requirement that aE activities conductedaction will generally be more possible that permit reviewers will do a
under it meet the permit requirements ofappropriate in a permit-by-permit more thorough job evaluating proposed
the Clean Water Act. In such a case, context. Once that point has been so discharges. This may result in somewhat
there could of course be no conflict determined, of course, the area can be more carefully drawn permit conditions.
between the CZM plan and the identified as "unsuitable" under the newHowever, even if, for purposes of
requirements of the Guidelines. § 230.80(a)[2]. argument, the possible cost of complying

We agree with commenters who urge with these conditions is considered an
that delav and duplication of effort be "EPA may foreclose the use of a site by additional cost, there is no reason to" exercising its authority under section 404[c}. Theavoided by consolidating alternatives advance identification referred to in this section is believe that it alone will be anywhere
studies required under different statutes,not a section 4O4{cJ prohibition, near S100 million annually.
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We aiso believe that it is apprcpri:::e § 230.10, without requiring highway changed (.~ to re~ect ~ elimination of
to recognize the regulatory bcnefhs fromdepartments to specify in ad~anaa the the artff~ci,il distinction be~een the
these more carefully drafted i~m:~ s~acific borrow sites to he used. section 307(a}{11 toxics and other
regtfiath:ns. ~ecause ’Uev,.. are m::ch contaminants. Second, w~ have
clearer a?out wh~t should he c:msi,ieradConsultation With Fish and Wild~e

eliminated ~roposed (~
and d~:cumen:ed,w,’~ ~_x~:~c. ....:hera wi~! Agencies Avai[abiIRy). since the necess~,
be re~. er delays in.~-~,~,.’:"~....,-~ -~.m~,’.~ ’ ~ Cne commen~er wanted uz [o put !n ainformation will be Prodded by [d} and
an,; that ink!el decis!ons tc iz~ue ~t~,~e ....... ~he Fish and V/fidlifa new (~). Proposed [~ was intended to

~:ea~.a to C~:crdination Act requires consultation ra~ect dm presumption that loxics werepermits are ;ess likely to he "" . ’~ ’
h~gher attthority. These bene~2ts are wiih fish and wiidlife agencies. We havepresent and bio!ogfcally available. We
expecta.d to offset any Eotential cost uot added new language because (!~ theha~:a modified proposed [g],.now ~fl to
increase. Fish a~d Wildlife Ac~ emg a~!:s~ ~o ........t,e ~ze of the disposal ~ito

Son:c ccmmenters suggested that Federal permitting a~encies azd not [o the size and shaFe of ~e ~xing z~ac.
dozumentafion requirements wouid S:at~ 7arm~ttlng agencies, and (2] the The specific requirement to document

C~. ~s . ~.~ .....~o.:s already ~rovide fzr the site has been deleted; where suchgenerate an additional cost of ~’~ " ......
opera~mns. ~ ..= C::r~s’ procedural such ccnsu!tation by the on!y Federal information is relevant, it will
regulations at 33 CFR 325.8 and 3~5.11464 ,,~p’in ag~cv However .... automa~icallv be considered in making
a~raady require extensive ~,~-~.:...~ wire the comx:en[er :Ear ~edera!the ~t~er dete~inations. We have also
dacumentatign for individual oerm~¢s      and � **.    "~ ~,e fish and w!IdEfe agencies maydeleted propcsed (h] (Special
being denied or being r,?fe~ed to ~i~her often prgvide vaiuabia a~sis~a=ca :.r. Determinations} since it did not provide
authority for reso[,ation of a convict eva!uatip.g ~Ee fmpacts of dlscEarges ofany useful information which would n~t
between agencies, dredged or fie mater~aL already be considered fn making the

Economic Factors The importance of Appropriate other factual detestations.
Documentation Finally, in response to many

A number of commcnters asked EPA comments, we have moved ~e
to include consideration of eccn,:mm 5cec~ftc dccumentat/cn [s important provisions on cumulative and secondary
factors in the Guidelines. We beiieve to ensure an understanding of the basisimpact to the Factual Dete~inatien
that the regulation already recognizes for each dec~slon to alie’.v, rendition, orsection to give ~em further emphasis.
economic factors to tim exteut prci:ibR a dischar~e tb.rcugh ag~[tcattcnWe agree that such impacts are an
contem0b~ted by the statute. First, the of the CaideEnas. Dccmmentatien cf important consideration in evaluating
Guidelines expiicitly include the concept ....or.natron is r~quired for: (~} facts and the acceptability of a discharge site.
of ’practicabiihy" in connection with data gathered in ~e evaiuaticn and
beth aherna:?.’-~ :=d s~ps :o min:mizat~sting of the extraction sit~, ~he Water Quality

!m~:~cts. If .m ~.:~,~ed a~terna:ive is material to be discharged, a=d the One commenter was concerned that
~mrer~sonam7 excenmve to the d!sposal site: (2~ :ac.ual determ!nat!ons tb.e reference ~ Z30.10{b} to water
applicaaL the alternative is not re~arding changes teat can be expectedquality standards and ~iteria
"practicable." In addition, the at :he disposal site if the discharge is "apEr~ved or promulgated under section
Guideiines also consider economics made as proposed; and (3) findings 303" might encourage permR authorities
indirectly ia that they are s~ructured m regarding compliance with ~ 230.~0 to ignore other water quality
avoid the expense o~ unnecessary conditions. This documentation providesrequirements, Under section aoa, all
testing through the "reason-to-believe- .x reccrg :f actlens :aken :ha~ can be State water quality standards are to be
~s:.’" Seco=d. :he statute express:y evaim~ed f::: :~2~cuacv and accurac? submitted to EPA for approval. If the
provides ,hat the economic~ cf ~nd ensar~?s c~nsidera:ion of a![ submitted standards are incomplete
anchorage and nawgation may be ~mF.,:c:ant impacts :n the evaiua:icn ci ainsufficiently stringent, EPA may
considered, but aaiy after application ofproposed discharge of dredged or fi!! promulgate standards to replace or
the section 404[b)[1) Guidelines. (See material, supplant ~e State standards.
section 404[b)(21.) The specific information documented Disapproved standards remain in effect

under (11 and (2] above in any given until repIaced. Therefore, to refer to
Borrow Sites case depends on the levei of "EPA approved or promulgated

A number of Mghwav denartments investigation necessary to provide for a standards" is to ignore those State
ob]ected because they ~elt ~he reasonable understanding cf the impactstandards which have been neither
Guidelines would require them to on the aquatic ecosystems. We approved nor replaced. We have
identify specific borrow sites at tge timeanticipate that a number of ’,ndividua[ therefore changed the wording of this
of ay~E~aticn, which would disrupt theirand most General permit applications requirement as follows: .....any
normal contractin~ process and increasewill be let routine, minor activities withapplicable State water quality
cost, These objections were based oa a!ittle potential for significant adverse standard." We have also dropped the
misunderstanding of the Guid~!iee’s environmental impacts. In such cases, reference to "criteria", to be consistent
requirements. Under those Guidelines. the ~ermitting aut5ority wiil not have to with the A$ency’s general position that
the actual borrow sites need not be require extensive testing or analysis to water quality crite~a are not regulatory.
identified, if the application and the ~.aka .... ~ "ms findmos ot compliance. The Other Req~ements for Disgorgepermit specify that the discharge level of documentation should reflect
material must come from clean uplandthe significance and complexity of the Section 230.10(c] provides that
sites which are removed from sources ofproposed discharge activity, discharges are not permitted if they will
contamination and otherwise satisfy the " have "significantly" adverse effects on
reason-to-believe test. A cgndition that Factual Determinations various aquatfc resources. In this
the material come from such a site PreFesed section 230.20, "Factual context, "significant" and "significantly"
would enable the ~ermitting authority toDeterminations" [now ~ 2~0.11) has mean more than "~iviaI", that is.
make his determinations and find been significantly reorganized in significant in a conceptual rather than a
compliance with the conditions el response to comments. First, we have statistical sense. Not all effects which
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are statistically significant in the achievement of which is attempted by applicable water quality standards in
laboratory are significantly adverse in manipulating design and implementationorder to maintain the desired improved
the field, of the activity. This model or standard water quality,

Section 320.10[d] uses the term should be based on characteristics of a [5J When a significant ecological
"minimize" to indicate that all~ natural ecosystem in the vicinity of a change in the aquatic environment is
reasonable reduction in impacts be proposed activity. Such use of a naturalproposed by the discharge of dredged or

! i.~ obtained. A’s indicated by the ecosystem ensures that the developed orfill material, the permitting authority

i ~i

"appropriate and practicable" provision,restored area, once established, will beshould consider the ecosystem that will
steps which would be unreasonably nourished and maintained physically, be lost as well as the environmental

-. costly or would be infeasible or which chemically and biologically by natural benefits of the new system.
would accomplish only. inconsequential processes. Some examples of natural

’ reductions in impact need not be taken,ecosystems include,.but are not limited Dated: December 12, 1980.

i

to, the following: salt marsh, cattail Douglas M. Costle,
Habitat Development and Restoration of marsh, turtle grass bed, small island, etc. Administrator, EnvironmentalProtection
Water Bodies "Habitat development and restoration, Agency.

Habitat development and restoration by definition, should have Part 230 is revised to read as follows:
;    involve changes in open water and environmental enhancement and

i
wetlands that minimize adverse effectsmaintenance as their initial purpose. PART 230--SECTION 404(b)(1)
of proposed changes or that neutralize Human uses may benefit but they are GUIDELINES FOR SPECIFICATION OR
or reverse the effects of past changes on not the Where such DISPOSAL SITES FOR DREDGED OFprimary purpose.

¯ the ecosystem. Development may projects are not founded on the FILL MATERIAL
i produce a new or modified ecological objectives of maintaining ecosystem
:: state by displacement of some or all of function and integrity, some values maySubpart A--General

the existing environmental be favored at the.expense of others, TheSac.
i characteristics, Restoration has the ecosystem affected must be considered230.1 Purpose and policy,

2., potential to return degraded in order to achieve the desired result of 230.2 Applicability.

~’I environments to their former ecological development and restoration. In the 230.3 Definitions.
~ state, final analysis, selection of the 230,4 Organization.

I: !i Habitat development and restoration ecosystem to be emulated is of critical 230.5 General procedures to be followed.
230.{} Adaptability.

-~. ~
can contribute to the maintenance and importance and a loss of value can 230.7 General permits.

...t enhancement of a viable aquatic occur if the wrong model or an
ecos~’stem at the discharge site. From anincomplete model is selected. Of equalSubpart B---Compliance With the Guidelines

~ environmental point of view, a project importance is the planning and 230.10 Restrictions on discharge.

~ involving the discharge of dredged and management of habitat development 230.11 Factual determinations.
fill material should be designed and and restoration on a case-by-case basis.230,12 Findings of compliance or non-
managed to emulate a natural Specific measures to minimize compliance with the restrictions on
ecosystem. Research, demonstration impacts on the aquatic ecosystem by " discharge.
projects, and’ full scale implementation enhancement and restoration projects Subpart C--Potential Impacts on Physical
have been done in many categories of include but are not limited to: and Chemical Characteristics of the
development and restoration. The U.S. {1} Selecting the nearest similar Aquhtlc Ecosystem
Fish and Wildlife Service has programsnatural ecosystem as the model in the 230.z0 Substrata.
to develop and restore habitat. The U.S.implementation of the activity. 230,21 Suspended particulates]turbidity.
Army Engineer Waterways Experiment Obviously degraded or significantly 230.22 Water.

~ Station has published guidelines for- less productive habitats may be 230.23 Current patterns and water
using dredged material to develop considered prime candidates for habitat circulation.
wetland habitat, for establishing marsh restoration. One viable habitat, 230.24 Normal water fluctuations.
vegetation, and for building islands that however, should not be sacrificed in an230.25 Salinity gradients.
attract colonies of nesting birds. The attempt to create another, i,e,, a S’ubpart D--Potential Impacts on Biological
EPA has a Clean Lakes program which productive vegetated shallow water Characteristics of the Aquatic.Ecosystem

.supplies funds to States and localities toarea should not be destroyed in an 230.30 Threatened and endangered species.
enhance or restore degraded lakes. Thisattempt to create a wetland in its place.230.31 Fish, crustaceans, mollusks, and
may involve dredging nutrient-laden (2} Using development and restoration other aquatic organisms in the food web.
sediments from a lake and ensuring "thattechniques that have been demonstrate.d230.32 Other wildlife.
nutrient inflows to the lake are to be effective in circumstances similar$ubpart E--Potential Impa~ts on Special
controlled. Restoration and habitat to those under c~hsideration wherever Aquatic Sites .
development techniques can be used topossible. ~ 230.40 Sanctuaries and refu~es.minimize adverse impacts and (3) Where development and 230.41 Wetlands.
cqmPensate for destroyed habitat, restoration techniques proposed for use 23o.42 Mud flats.
Restoration and’habltat development have not yet advanced to the pilot 230.43 Vegetated shallows.
may also provide secondary benefits demonstration or implementation stage,230.44 Coral reefs.

¯ such as improved opportunities for initiate their use on a small scale to 230.45 Riffle and pool complexes.
.̄ outdoor recreation and positive use for allow corrective action if unanticipated Subpart F--Potential Effects on Human Use

dredged materials. ~ adverse impa~ts occur, Characteristics
The development and restoration of (4} Where Federal funds are spent to

viable habitats in water bodies requiresclean up waters of the U,S. through " 230.50 Municipal and private water

planning and construction practices thatdredging, scientifically defensible levels230.51 Recreational and commercial
integrate the new or improved habitat, of pollutant concentration in the return fisheries.

i, into the existing environment. Planning discharge should be agreed updn with 230.52 Water-related recreation.
requires a model or standard, the the funding authority !n addition to any 230.53 Aesthetics.
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ec. : ~ -~;~’..’ ¯ :’. "/ "r-;~.~, .~ ,"’L ": .’ ’ ’~ " "" "’ ""’~ ~ .... "
230.54" Parks, natlona] and historic ....... ,, " . " .... . ’ " :~-~ ~;;~:~.’~"’~ -~ ,~. ~. vz-500, as amended .

wilderness are~s~ ~esearch sites and ~" . developed by’the ~dmini.,~i,i~-~i~i. ~-~- cu .... .. ¯ ... o~, e*8~9..;..
.~ ~ m ..;~: -:..uuruurm~, conu~ous, or ne/g~bo~g~

. Subpan G--E~alu~ion a~d Testing : " .. " conjunction with the Sec~eta~’=’~e’:. ,..,~ :"Wetlands ~eparated from other W~rs" ~y actin8 through ~e Chief ~f~ :~:",i, :-"-: of the U~ted States by rash:made dikes"230.60 G~neral evaluation 0~ ~edged~0r fill
Engineers hnder’section-~(b)(i] ~.~e ,, or ba~erK,:n~’t~aI river be~s,material. ’ , ’ ,, :’ , ~;~ ~.~< ’=.. , ~" CIeanWater=Act (33 U.S.~:.~3~]:’~e~:"t,-:dun~s;.~n~ ~elike a~e"adjacent

230.61 Chemida], biologtda], and ~h~i’cal " Guidelines are applicable to the ~;~ ;~:.’, ~,:...~etIands., ~:~ ,~ . :.:~, :.., ~ ;=.,.::>j.~.~;.~ -.
evaluation and testing. ~., .’ ,:..-~ .. , ; .....

speci~ation of dis~0~a] ~i{~o~’~ =~ :~" -; ~.’(c~,Th~ ~e~d "aquati~,e~vi~~t,,"Subpa~ H--Actions to Minimize Adverse ~dischargesof ~edg~d or.fill mKt~iaI :;~:.. and aquafic tic’system mean wat~d
Effects .... ..      ’ into waters of the United stateS.Sites-: ...... of ~e United States, incIud/ng~e~ldnds,
~0.70 Actions concerning the location of     may be specified thrdu~h~ ~::;~.~’~: ..... :: ,~at sewb ~S habitat’for,interr~lated and

the discharge. [1) The ~eguIato~’pro~"~f ~e U~S. ~ ~teract~g’�o~uhities and populations
230.71 Actions concerning the material to’be ~y Corps of Ehgineer~ ~ddP sections ." of plants and anlmaIs. .. .......

, discha~ed.                           4~[a) and (e) of the Act (s~33 C~ : .~ ¯ ..... ,, ¯       "    ", (d] The te~ career ofcontaminant,~230.72 Actions controlling the material after320, 323 and 325); .’ ’ ~,,, ~ : ;~ ~ .means~e~ed or fill material ~at -.discha~e. ¯ ¯ (2] The civil work~’p~m0f~ U.S.contains contaminants ......230.73 Actions affecting the method of A~yCorps of ~gineers (~ee 33 C~ ~ (e) ~e te~ "contaminant" m~a~s a.dispersion. 209.145 and section 150 of ~b. ~9~587,chemical or biological substance230.74 Actions ielated to techn~logy. Water Resources Development Act of formthat’ can be inco~orated ip(o, onto230.75 Actions affecting plant and animal
19~6); .’.~ .......- " ’0r be ingestpd by and ~at ha~s ’. populations. . [3) Permit programs of ~ta~s"’~ ~?~ ~aquatic o~anisms, cons~e~s of dqu~ic230.76 Actions affecting human use.

" approved by ~e Administrator of ~e organisms, or u~ers of the aquatic230.77 ’ Other actions. .Environmental P~otection Agency in environment, and ~cludes but is notSubpa~ I--Planning To Shorten Permit
accordance with sections 4~(g) and ~] limited to the substances on ~eProcessing Time
of the Act (see 40 C~ 122, 123 and 124); 307[a)[1] list of toxic pb]]utants230.80 Advanced identification of dlsposal [4) Statewide ~edged or fill material prom~gated on January 31, 1978 (43areas. . regulato~ p~ograms with best ..... .4109]. ..Authority: This re~u/atlon is issued under management practices approved ~der

(0 [Rese~e~Jauthority of Sections 4~(b) and 501(a) of thesection 208(b][4][B] and (C) of ~d Act (g) [R~sewed]Clean Water Act of 1977, 33 U.S.C. ~ 1344(b~(see 40 C~ 35.1560]; . . .......~. (h) ~e term "discharge point" m~ansand ~ 1361(a). "
(5] Federal const~ctionpr0je~ts . ~e point within ~e disposal site at

Subpart A--General which meet crite~a specified ~ sectionwhich the dredged or fill material is
4~(r) of the Act. ~ " released.~ 23.1 Pu~ose an~ policy.

(b] These Guidelines will be ~ppiled (i) The term "disposal site" means .(a] The purpose of~ese Guidelines isin the review ~f proposed discharges of that portion of the "waters of the United
to restore and maintain the chemical, dredged or fill material into navigable States" where specific disposalphysical, and biological integrity of waters which lie inside the basel~e .activities are pe~itted and consist of awaters of the United States through the from which the territorial sea is bottom surface area and any overlyingcontrol of discharges of dredged or fill measured, and the discharge of fill volume of water. In the case bf wetlandsmaterial, material into the territorial sea, pursuanton which s~face water is not present,

(b] Congress has expressed anumberto the procedures refaced to in ~e disposal site consists of the wetland
of policies in the Clean Water Act. paragraphs (a)(1) and (a)(2) above. Thesurface ~ea.
These Guidelines are intended to be discharge of dredged material into ~e (j) [Rese~ed] :    . .consistent with and to implement those territorial sea is governed by the Maline" (k] The te~ "ex~acti~n site" meanspolicies. Protection, Research, and Sanctuaries.. ~e place from which the dredged or fill

Act of 1972, ~b. L. 92-532, and ,<,~/: material proposed for discharge is to be(c) Fundamental to these Guidelines is relations and criteria issuedpu~suant
remove~. ~,.~ ~.. ~ .....:: . the precept that dredged or fill material

should not be discharged into the thereto (40 C~ Part 22~228). ,, (lJ [Rescued]
aquatic ecosystem, unless it can be (c] Guidance on integrating and : [m) The term "mixing zone" mean~ a

implementing these Guidelines may belimited volume of water se~ing as ademonstrated that such a discharge will
prepared jointly by EPA and the Co~s zone of i~itial.dilution in ~e immediatenot have an unacceptable adverse

.. at the national or regional level from" ~..~cinity of a discharge point whePeimpact either individually or in
time to time. No modifications lb ~e ’ ~receiving’ Water quality may not meetcombination with known and/or basic application, meaning, dr:intent of ~ ::~, qual~tysta~dar~s or P~er requi~emen~’s" probable impacts of other activities
these Guidelines will be made wi~oUt ~ ; b~ise applicable t~ ~ ~ece~vi~affecting the ecosystems of concern,
rulemakLng by the Admlnis~ator ~d~’." water. The mixing ~0ne should be(d) From a national perspective, the
the Ad~nistrative Procedure’ A~t {5"’~.~’ co~s]dered a~"~ place ~he~ ~astes and

degradationordest~ctionofspecial USC 551etse ~ " ~ " ~ ’ ~- , " "’-" ""’ ¯ .... " . .. "aquatic sites, such as filling operations ¯ ¯ " q.]. ~ ~ .,. .....~:~.~.~:c :watex~lx and.notas a place where :~ :~ .
in wetlands, is considered.to be among s z~u.3 .~etmhlons ....: ~.,.~,~-..-~;~. ~ ~... : ~ ,. ~..~.. ~.. ,~ ....E ~. ~ ~....~ ~.~ :. ~:~

covered by these Guidelines, The
guiding principle should be that i,~o~ . ~~s ~y Co~ of.E~ine~Ps’or ~udh
degradation or destruction of special

(a) The term Act" means~e Clea~.-, -e~;~,-L-~-r-~ -.. . ~, . ~ . e’..
....... ,, .,~ ..... :.~; individual as may be desiRnatdd b th

sites may represent an irreversible lossWater Act (also known as ~e Federal ::~ ....~ u~ me ~y m issue or a~ny ’..:
~ermits ,~der section ~ of ~e ’Act;’of valuable aquatic resources.

Water Pollution Control Act bt ~] ~e State Director of a permit ~g~am,:
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apprsved by EPA under § 404(g) and [3~, AI! other waters such as intras÷a~.,- values due to discharges of dredged or
§ 404fh) or his delegated representative,lakes, rivers, streams {includin~ fill mamr’.’al. Subpart G prescribes a

(o) The term "pollutant" means intermittent streams}, mudfiats, number of physical, chemical, and
dredged spoil, solid waste, incinerator sandflats, wetlands, sloughs, yrairi~, bi,.fiogical evaiuations and
res’..’due, sewage, garbage, sewage pc’.hoies, wet meadows, ~:iaya !ake-=.. ~:’procedures to be used in reaching the
sludge, munitions, chemical wastes, nat::ra! pcnd~;, the use, degradation o.- toque.red factual determinations. Subpart
bioiogical materials, radioactive destruction of which could affect H detaiis the means to proven: or
materials not covered by the Atomic interstate or foreign commerce inc!udin~mimimize adverse effects. Sub’~art I
Energy Act, heat, wrecked or discardedany such waters: concerns advanced identification of
equipment, rock, sand, cellar dirt, an=} (i} V;:hich are or could be used by disposal areas.
i.dusW!a!, mun!cipal, and agricultural interstate or foreign travelers for
waste d~scharged into water. The recreational cr other purposes; cr § 230.5 General procedures t¢
le:oi~l-~t!:’e history of the Act reflects that (ii) From which fish or shellfish are or fo~iowed.

"radi~a:xlve materials" as included could be taken and sold in interstate cr !n evaiuating whelher a particular
withi.-, the definition cf "pc!lucent" in foreign commerce: or discharge site may be sp:~cZi~_d.
section 5,.°,2 of the Act means or:ly (iii} Which are used or could be used permitting authority shouid use these
radioactive materials which are n3t for indu_~trial purposes by industries in Guidelines in the following sequence:
e.-.compassed iv. the defi:~’.tion ef source,interstate commerce: (a) In order to obtain an overview of
byproduct, or special r, uc!ear materials (4) Ai] ~m~c.undmen:s cf -waters the principal regulatory p~ovisions of the
as d~fiz:ed hy t~.e Atomic Energy Act of otherwise d’efine~, as waters of the Guidelines, review the restric;ions on
1954. as amer.d~.d, and rcr.’_,iated underUnited States undo," this definition, discharge in § 230.1D(a)-(d},
the Atomiz ~,:.~.rgy P.c*.. Examples of {5) Tributaries of waters identified in measures to mimimize adverse irr:nact of
radioacti;’e materials not covered by theparag~’aphs (~d-(4} of this section: Subpart H. and the required factual
Atomic Euergy Act and, therefore. [O) The terr:.t~rial sea: determinations of § 230.11..
inciuded within the tern~ ".r.oiiutani", are (7} V,.:efiands ad!acen.-, to waters (b) Determine if a Genera! permit
radium an5 acce1~.,"ator p;oduced (other than wad.era that are taemse~ves(§ 230.7) is applicable: if so. the
isotopes. See Tc~.’n v. Co]~:udo Pc’bYe wetlands) ictentified in paragraphs (s) applicant needs merely to comply with
h::~re:-: Research Gro_~z" i:;r.. 42~3 U.5. ~. (1)-!6: of this section: waste treatment its terms, and no further action by the
(!~o76~. systems inciuding treatment ponds or permitting authority is nezessary.

(p~ The term "poiiuti,.m" means the lagoons designed to meet the Special conditions for evaica::.hn of
man-.":o~e or man-induced alteration ofrequirements of CWA (other than proposed General hermits are contained
the chc::nicah physical, biological or coolin? ponos as defined in 40 CFR in ~ 230.7. If the discharge is no~ covered
radioiog".cai integrity of an aquatic § 423.11(m) which also meet the criteriaby a General permit:
...... of this definition) are n’~t waters of thee~os~ s ...... (el Examine practicable alternatives
(q) The term. "practicable’" means United States. to the proposed discharge, that is, net

available and capable of being done [t) The term "wetlands" means those discharging into the waters of the U,S. or
after taking into consideration cost, areas that are inundated or saturated bydischarging into an alternative aquatic

technology, and logistics in i~ghtsurface or ~oround water a’. a freouencv~x2;isting - - - site with potentially less damaging
overall proiect purposes, and duration sufficient to support, and 2o0.xi~,ab.[q-l) "Special aquatic sites" means that under normal circumstances do consequences (§ " ""~ ’

(d) Delineate the candidate disposalthose sites ;dentified in Subpart E. They support, a prevalence of vegetation site consistent with ~c criteria andare geographic areas, large or small, typmally adapted for !ife in ~aturated
possessing special ecoiog!cal soll conditions. Wetlands generally evaluations of § 2a0,11{~.

characteristics of productiviB,, habitat, include swamps, marshes, bogs and to} Evaluate the various physical and

wildlife protection, or otl-,er important similar areas, chemical components which

and easily disrupted ecological values, characterize the non-liviv.g environmer.t

These areas are generally recognized as§ 23~.4 Croat, it.orion, of the candidate site, the substrata and
significantly influencing or positively The Guidelines are divided into eight the water including its dynamic

contributing to the general overall subparts. Subpart A presents those characteristics (Subpart C}.

environmental health or vitality of the provisions of general applicability, such (f] Identify and evaluate any special
entire ecosystem of a region. (See as purpose and definitions. Subpart B or critical characteristics of the
230.10(a)(31} establishes the four conditions which candidate disposal site, and surrounding

(r} The term "territorial sea" means must be satisfied in order to make a areas which might be affected by use of
the be~t of the sea measured from the finding that a proposed discharge of such site, related to their living
baseline as determined in accordancedredged or fill material complies with communities or human uses (Subparts D,
with the Conventon on the Territorial the Guidelines. Section 230.11 of SubpartE, and F).
Sea and the Contiguous Zone and , B, sets forth factual determinations (g) Review Factual Determinations in
extending seaward a distance of three which are to be considered in § 230.11 to determine whether the
miles, determining whether or not a proposed information in the proiect file is

(s] The term "waters of the united discharge satisfies the Subpart B sufficient to provide the documentation
States" means: conditicns of compliance. Subpart C required by § 230.11 or to perform the

(1) All waters which are currdntly describes the physical and chemical pro-testing evaluation described in
used, or were used in the past, or ma3’ components of a site and provides § 230.60, or other information is
be susceptible to use in interstate or guidance as to how proposed dischargesnecessary.
foreign commerce, including all waters of dredged or fill ma terial may affect (h) Evaluate the material to be
which are subject to the ebb and flow ofthese components. Subparts D-F detail discharged to determine the possibility
the tide; the special characteristics of particular of chemical contamination or physical

{2} All interstate waters including aquatic ecosystems in terms of their incompatibility of the material to be
interstate wetlands; values, and the possible loss of these discharged (§ 230.~3}.
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[i) If there is a reasonable probability trophy.wanting the.’ Guidelines, must shall set forth in writing an evaluation of
of chemical contaminalion, conduct the recognize the different levels of effort the potential individual and cumulative
appropriate tests according to the Ihat should be associ~ted with varying impacts of the category of activit;es ~o
section on Evaluation and Testing degrees of impact and require or preparebe regulated under the General permit.
{~ 230.61). commensurate documentation. The levelWhile some of the information

[j) Identify appropri~te and of documentation should reflect ~he necessary for this evaluation can be
practicahie changes to the project plan significance and complexity of the obtained from potential permillees and
Io minimize !he environmental impact ofdischarge activity, others through the proposal of General~he discharge, based upon the (c) An essential part of the evaluation
s~ecialized melhods of minimization ofprocess involves making deteminationspermits for public review, the evaluation

impacts in Subpart H. as 1o the relevance of any portion(s} of must be completed before any General
(k) Make and documenl Faclual lhe Guidelines and conducting furlher permit is issued, and the resuhs must he

Determinations in ~ 230.11. evaluation only as needed. However. published with the final perm~L
(1) Make and documen~ Findings of I where porlions of the Guidelines review {1} This evaluation shall be based

Compliance {{ 230.12] hy comparing procedure are "short form" evaluations, upon consideration of the prohibitions
Faclual Delerminalions with the there still must be sufficient informationlisted in ~ 2aO.10{b} and lhe fec~ors
requirements for discharge of ~ 230.10. {including consideration of both listed in ~ g30.10{c), and shall im:!ude
This ou~l~e of the steps to follow in individual and cumulative impacts} to documented information supporling
using the G.ndennes is simplified for supporl lhe decision of whether to each factual determination in ~ 230.11 of
purposes of iilu~h’~tion. The actual specify the site for disposal of dredged the Guidelines {consideration of
process followed may be iterative, with or fill material and to support the alternatives in [ 2ao,~o(a] are
the results of one s~ep leading to a decision to curtail or abbreviate the directly applicable to General permits};
~eexamination of previous steps. The evaluation process. The presumption (2) The evaluation shal! inck~d~ a
permitting authority must ~ddress all of against the discharge in ~ 230.1 appliesprecise description of the activities to be
the relevant prevismns of the Guidelinesto this decision-making, permitled under the General perm,L
in reach~na a Finding of Compliance in {d) In the case of activities covered by
an indiv,lual case. Genera! permits or 2081b){4)(B) and [C)explaining why they are suffich~nt~y

Best Management Practices, the analysis similar in nature and in environmental
~ 230.6 Adaptabif~ty, and documentation required by the impact to warrant regulalion under

(a) The manner in which these G~ide~mes will be performed at the timesingle General permit based on Subparts
Guidplines are used deppnds on the of General permit issuance or C-F of the Guidelines. Allowable
physical, biological, and chemical nature208[b){4){B) and (C) Best Managementdifferences between activities which
of the proposed extraction site, the Practices promulgation and ,wil! not be will be regulated under the some
material to be discharged, and the repeated when activities are conductedGeneral permit shall be specified.
candidate disposal sile. including any under a General permit or 208(b){4){B) Activities otherwise similar in nalure
other important components of the and (C} Best Management Practices may differ in environmental imp,,c~ due
ecosystem being evaluated, control, These Guidelines do not requireto their location in or near ecoiogica!b¢
Documen:ation to demonsirale reporting or formal written sensitive areas, areas with unique
knowledge about the extraction stre, conununication at the time individual chemical or physical characteristics,
materials to be exlracted, and the activities are initiated under a General areas containing concentrations of toxic
candidate disposal site is an essential permit or 208{b}(4}{B} ~nd {C} Best substances, or areas regulated for
component of guideline appi:.cation. Management Practices. However, a specific human uses or by specific land
These Guidelines allow eva~uation and particular General permit may require or water management plans (e.g.. areasdocumenlation for a variety of activities,appropriate reporting, regulated under an approved Coaslalranging from those with large, complex
impacts on the aquatic environment to { ~30.7 General permits. Zooe Management Plan]. If there are
those for which the impact is likel} to be {a) Conditions for the &suonce of specific gengraphic areas within the

innocuous. It is unlikely that the Genoralpormits. A General permit for apurview of a proposed General permit
Guideiines will appiy in their entirety tocategory of activities involving the {c~led a draft General permit under a
any one activity, no matter how discharge of dredged or fill material State 404 program), which are more
complex. It is anticipated that complies with the Guidelines if it meetsappropriately regulated by individu~l
substantia~ numbers of permit the applicable restrictions (m the permit due to the considerations ~:~ted
applications will be for minor, rouline discharge in ~ 230.!0 and if the this paragraph, they shall be clear[y
~ct~v~qes {hat have little, if any, pro’rattling authority determines lhat: deliaeated in the evalualion and
[)oleutia] for significant degr~d,~tion of (1} The achv as in such category aree,, -b~ded from ~he permil. In
t~.e aquatic eiwirom;~(,nl. I1 g~,;,u’ally is similar in nature and singular in their tee pern;itting aathority may requke

-.~.,,:~d (:.~ make f~ndings of compiiance (2} The activi;ies in such categczv., wit! the nature or                          :: ~.:.~m,"’ ~ ~,r the
. ~aK(~s an in~],~ ;dh~l p( rmil more

,.’.:,i~t~ons, fm C;er,,r,d i)ezmils ~r~: me~,pro’formed separ,~e!y: and
e;~.~ ~..;..~. nunm,,ms applk:ai},:ns ft)r (3) TEe activities in such categor?
s,m:L,; ~,.ti~i(ies ,re tikelv, tt:~- u~;e af h.~ve ot~lv minimzd (:t~m,.data.ve ~dw.,se 13) "{’o predict come,alive effects.
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Subpart B--Compliance With the {4) For actions sublect to NEPA, Subparts B and G, after consideration of
Guidelines where the Corps of Engineers is the Subparts C-F, with special emphasis on

~ermitting agency, the analysis of the persistence and permanence of the
§ 230.10 Restrictions on discharge, alternatives required for NEPA effects outlined in those subparts. Under

Note.--because other laws may apply to environmental dozuments, including these Guidelines, effects contributing to
particular discharges and because the Corpssupplemental Corps NEPA documents, significant degradation considered
of Engme~°rs o." State 404 agency may have will in most cases provide the individually or collectively, include:
addmonal procedural and substantive information for the evaluation of ll) Significantly adverse effects of the
requirements, a discharge complying with thealternatives under these Guidelines. Ondischarge of pollutants on human health
requirement of these Guidelines will not occasion, these NEPA documents may or welfare, including but not limited to
automat cal!.’,’ receive a p~rmit, address a broader range of alternativeseffects on municipal water supplies,

Although all requirements in § 230.10than required to be considered under plankton, fish, shellfish, wildlife, and
must be met, the compliance evaluationthis paragraph or may not have special aquatic sites.
procedures will’vary to reflect the considered the alternatives in ~ufficient {2) Significantly adverse effects of the
seriousness of the pe.~ential for adversedetail to respond to the requirements ofdischarge of po!iutants on life stages of
impacts on the aquatic ecosystems these Guidelines. In ~e latter case, it aquatic life and other wildlife dependent
posed by specific dredged or fill may be necessary to supplement these on aquatic ecosystems, including the
material discharge activities. NEPA documents with this.additional transfer, concentration, and spread of

(a) Except as provided under information, pollutants or their byproducts outside of
§ 404{b}(2}, no discharge of dredged or {51 To the extent that practicable the disposal site through biological,
fil! material shall be permitted if there isalternatives have be~n identified and physical, and chemical processes:
a practicable alternative to the proposedevaluated under a Coastal Zone {3) Significantly adverse effects of the
disc~,arge which would have less Management program, a § 208 program,discharge of pollutants on aquatic
adverse impact on the aquatic or other planning process, such e~osystem diversity, productivity, and
ecosystem, so long as the alternative evaluation shall be considered by the stability. Such effec’.s may include, but
does not have other significant adverse permitting authority as part of the are not limited to, loss of fish and
environmenta! consequences, consideration of a!:e:z.atives under :he wildlife habitat or loss of the capacity of

(1} For the purpose of this Guidelines. Where su::n evaluation is a wetland to assimilate nutrients, purify
requirement, practicable alternatives less complete than d’~at contemplated water, or reduce wave energy: or

include, but are not limited to: under this subsection, it must be {4} Significantly adverse effects of

{i} Activities which do not involve a supplemented accordingly, discharge of pollutants on recreational,

discharge of dredged or fill material into [b} No discharge of dredged or fill aesthetic, and economic values.
material shall b~v~-..mt~tea~- "’ if it: {d} Except as nrovided underthe waters of the United States or ocean "

waters; {1} Causes or c6mributes, after § 404(b)[2}. no discharge of dredged or

{ii} Discharges of dredged or fill consideration of disposal site dilution fill material shall be permitted unless
and dispersion, to vi~lations of any appropriate and practicable steps have

material at other locations in waters of applicable State water quality standard;been taken which will minimize
the United States or ocean waters; {2} Violates any applicable toxic potential adverse impacts of the

{2} An alternative is practicable if it is effluent standard or prohibition under discharge on the aquatic ecosystem.
available and car~able of being done section 307 of the Act; Subpart H identifies such possible steps.
afier taking into consideration cost, I3} Jeopardizes the continued
existing technology, and logistics in lightexistence of species listed as § 230.11 Factual determinations.
of overall project purposes. If it is endangered or threatened under the The permitting authority shal!
otherwise a practicable alternative, an Endangered Species Act of 1973, as determine in writing the potential short-
area not presently owned by the amended, or results in likelihood of the term or long-term effects of a proposed
applicant which could reasonably be destruction or adverse modification of a discharge of dredged or fill material on
obtained, utilized, expanded or managedhabitat which is determined by the the physical, chemical, and biological
in order to fulfill the basic purpose of Secretary of Interior or Commerce, as components of the aquatic environment
the proposed activity may be appropriate, to be a critical habitat in light of Subparts C-F. Such factual
considered, under the Endangered Species Act of determinations shall be used in § 230.12

{3] Where the activity associated with 1973, as amended. If an exemption hasin making findings of compliance or non-
a discharge which is proposed for a been granted by the Endangered Speciescompliance with the restrictions on
special aquatic site [as defined in Committee, the terms of such exemptiondischarge in § 230.10. The evaluation
Subpart E} does not require access or shall apply in lieu of this subparagraph; and testing procedures described in
proximity to or siting within the special [4} Violates an.,,’ requirement imposed§ 230.60 and § 230.61 of Subpart G shall
aquatic site in question to fulfill its basicby the Secretary of Commerce to protectbe used as necessary to make, and shall
purpose (i.e., is not "water dependent"J,any marine sanctuary designated underbe described in, such determination. The
practicable alternatives that do not Title III of the Marine Protection, determinations of effects of each
involve special aqua.tic sites are Research, and Sanctuaries Act of 1972.proposed discharge shall include the
presumed to be available,um~ss clearly (c} Except as provided under following:
demonstrated otherwise. In addition, § 404[b)(2), no discharge of dredged or (a) P.bysical substrate determinations.
where a discharge is proposed for a fill material shall be permitted which Determine the nature and degree of
special aquatic site, all practicable will cause or contribute to significant effect that the proposed discharge will ¯
alternatives to the proposed discharge degradation of the waters of the United have, individually and’cumulatively, on
which do not involve a discharge into a States. Findings of significant the characteristics of the substrate at
special aquatic site are presumed to degradation related to the proposed the proposed disposal site.
have less adverse impact on the aquaticdischarge shall be based upon Consideration shall be given to the
ecosystem, unless clearly demostrated appropriate factual determinations, similarity in particle size, shape, and
otherwise, evaluations, and tests required by degree of compaction of the material
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proposed for discharge and the materialConsideration should also be given to (ii} Current velocity, direction, and
constituting the substrata at the disposalthe possible loss of environmental w~riability at the disposal site;
site, and any potential changes in values (§ 230.21} and to actions for (iii) Degree of turbulence;
substrata elevation and bottom minimizing impacts {Subpart H). (w) Stratification attributable to
contours, including changes outside of Consideration shall include the causes such as obstructions, salinity or
the disposal site which may occur as a proposed method, volume, location, anddensity profiles at the disposal site;
result of erosion, slumpage, or other rate of discharge, as well as the (vl Discharge vessel speed and
movement of the discharged material, individual and combined effects of direction, if appropriate;
The duration and physical extent of current patterns, water circulation and (vi) Rate of discharge;
substrate changes shall also be fluctuations, wind and wave action, and [vii) Ambient concentration of
considered. The possible loss of other physical factors on the movement constituents of interest;
environmental values (§ 230.20} and of suspended particulates. (viii} Dredged material characteristics.
actions to minimize impact (Subpart H} (d) Contaminant determinations, particularly concentrations of
shall also be considered in making theseDetermine the degree to which the constituents, amount of material, type of
determinations. Potential changes in material proposed for discharge will material (sand, silt, clay, etc.) and
substrate elevation and bottom contoursintroduce, relocate, or increase settling velocities;
shall be predicted on the basis af the contaminants. This determination shall (ix) Number of discharge actions per
proposed method, volume, location, andconsider the material to be discharged,unit of time;
rate of discharge, as well as on the the aquatic environment at the proposed (x} Other factors of the disposal site
individual and combined effects of disposal site, and the availability of that affect the rates and patterns of

current patterns, water circulation, windcontaminants, mixing.

and wave action, and other physical (e) Aquatic ecosystem and organism (g) Determination ofcumu’lative

factors that may affect the movement ofdeterminations. Determine the nature effects on the aquatic ecosystem. (1)

the discharged material, and degree of effect that the proposed Cumulative impacts are the changes in

(b) Water circulation, fluctuation, anddischarge will have, both individually an aquatic ecosystem that are

salinity determinations. Determine the and cumulatively, on the structure and attributable to the collective effect of a

nature and degree of effect that the function of the aquatic ecosystem and number of individual discharges of

proposed discharge will have organisms. Consideration shall be givendredged or fill material. Although the

individually and cumulatively on water, to the effect at ihe proposed disposal impact of a particular discharge may

current patterns, circulation including site of potential changes in substrata constitute a minor change in itself, the

downstream flows, and normal water characteristics and elevation, water or cumulative effect of numerous such
substrata chemistry, nutrients, currents, piecemea! changes can result in a major

fluctuation. Consideration shall be given
to water chemistry, salinity, clarity, circulation, fluctuation, and salinity, on impairment of the water resources and

color, odor, taste, dissolved gas levels, the recolonization and eRistence of interfere with the productivity and

temperature, nutrients, and indigenous aquatic organisms or water quality of existing aquatic
communities, Possible loss of ecosystems.eutrophication plus other appropriate
environmental values (§ 230.31), and (2) Cumulative effects attributable to

characteristics. Consideration shall alsoactions to minimize impacts (Subpart H) the discharge of dredged or fill material
be given to the potential diversion or " shall be examined. Tests as described inin waters of the United States should beobstruction of flow, alterations of
bottom contours, or other significant § 230.61 (Evaluation and Testing), may predicted to the extent reasonable and

be required to provide information on practical. The permitting authority shaI!
changes in the hydrologic regime, the effect of the discharge material on collect information and solicit
Additional cons.ideration of the possible communities or populations of information from other sources about
loss of environmental values (§ 230.23-organisms expected to be exposed to it.the cumulative impacts on the aquatic
.25) and actions to minimize impacts

(0 Proposed disposal site ecosystem. This information shall be
(Subpart H), shall be used in making determinations. (1] Each disposal site documented and considered during the
these determinations. Potential shall be specified through the decision-making process concerning the
significant effects on the current application of these Guidelines. The evaluation of individual permit
patterns, water circulation, normal mixing zone shall he confined to the applications, the is.suance of a General
water fluctuation and salinity shall be smallest practicahle zone within each permit, and monitoring and enforcement
evaluated on the basis of the proposed specified disposal site that is consistentof existing permits.
method, volume, location, and rate of with the type of dispersion determined (h) Determination of secondary
discharge, to be appropriate by the application of effects on the aquatic ecosystem. (1)

(c) Suspendedparticulate/turbidity these Guidelines. In a few special casesSecondary effects are effects on an
determinations. Determine the nature under unique environmental conditions,aquatic ecosystem that are associated
and degree Of effect that the proposed where there is adequate justification to with a discharge of dredged or fill
discharge will have, individually and show that widespread dispersion by materials, but do not result from the
cumulatively, in terms of potential natural means will result in no actual placement of the dredged or fill
changes in the kinds and concentrationssignificantly adverse environmental material. Information about secondary
of suspended particulate/turbidity in theeffects, the discharged material may beeffects on aquatic ecosystems shall be
vicinity of the disposal site. intended to be spread naturally in a veryconsidered prior to the time final section
Consideration shall be given to the grainthin layer over a large area of the 404 action is taken by permitting
size of the mhterial proposed for substrata rather than be contained authorities.
discharge, the shape and size of the within the disposal site. (2) Some examples of secondary
plume of suspended particulates, the (2) The permitting authority and the effects on an aquatic ecosystemare
duration of the discharge and resulting Region~! Administrator shall consider fluctuating water levels in an
plume and whether or not the potential .the following factors in determining the impoundment and downstream
changes will cause violations of acceplabilitv of a proposed mixing zone:associated with the operation of a dam,
applicable water quality standards. {i) Depth of water at the disposal site: septic tank leaching and surface runoff
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from residential or commercial factual deternfinations and the findings of lasl long enough,. S~ght-dependen*,
developments on fill, and teachate and compiiance or non-compliance in gubpart B. species may suffer reduced feeding
ruv.off from a sanitary landfill located in§ 230.20 Substrate. ability lead’ing to Iimited growth and
waters of the U.S. Activities to be lowered resistance to disease if high
conducIed on fast land created by the (e) The substrate of the aquatic ieveis of suspended particulates persist.
discharge of dredged or fill material in ecosystem underlies open waters of theThe biologica~ and the chemical content
waters of the United States may have United States and constitutes the of the suspended material may react
secondary impacts within those waters surface of wetlands. It consists of with the dissolved oxygen in the water,
which should be considered in organic and inorganic solid materials which can result in oxygen depletion.
evaluatmg the impact of creating those and includes water and other liquids or Toxic metals and organics, pathogens,
fas~ iands, gases that fill the spaces between solid and viruses absorbed or adsorbed to¯

particles, fine-grained ~articuiates .~.n the mamrial
§ 230.12 Findings of compliance or non- (b] Possible loss of environmental may become’bioiogicaliy availabie to
complia.,ce with the restrictions on characteristics and values: The organisms either in the water coiumn ordisr.,~a~, discharge of dredged or fill material canon the substrate. Significant increases in

(a) O= the basis, of these Guideiines result in varying degrees of change in suspended particulate levels create
¯ {Subparts C through G) the proposed the complex physical, chemical, and tur~id plumes wn;c:: arc n;~nh visible
dispose! sites for the discharge of bioicg:cai characteristics of the and aesthet;cali.,, d~sp~eaa:t:g.
dredged or fill material must be: substrate. Discharges which alter extent and persis:ence of mese adverse

(I~ Specified as complying with the substrate e~evation or contours can impacts caused by discharges depend
requirements of these Guidelines; or result in changes in water circulation, uDon the relative increase in suspended

(2! Specified as complying with the depth, current pattern, water fluctuationpar~.icu!ates above the amount occurringrequirements of these Guidelines with and water temperature. Discharges maynaturally, the duration of the higherthe inc’.usion o.~ appropriate and adverse!y affect bottom-dwelling ieveis, ti~e current ~atterns, water level.
practicable discharge conditions (see organisms at the site by smothering and fluctuations p.;esent when such
Subpa:: H1 to minimize pollution or immobile forms or forcing mobile formsdischarges occur, the volume, rate. andadverse ~f/~cts to the affec:ed aquatic to, migrate. Benthic forms present prior duration o.r th~ d’.scharge, particuiate
ecosystems; cr :c, a ~ischarge are unlikely to recoionizeoeDosiucr., ana the seasonal timing[3~ Specified as failing to comply with on the discharged material if it is very the discharge.
the re~ulrsments of these Guidelines d!ssimilar ~rom that of the discharge
where: s~te. Erosion, slumping, or lateral ~ 23~.22 water.

(i) There is a practicable ahernative todisplacement of surrounding bottom of [a) Water is the part of the aquatic
the proposed discharge that would havesuch deposits can adversely affect areasecosystem in which organic and
less adverse effect on the aquatic el the substrate outside the perimeters inorganic constituents are dissolved and
ecosystem, so long as such alternative of the disposal site by changing or suspended. It constitutes part of the
does not have other significant adverse destroying habitat. The bulk and liquid phase and is contained by the
envlron.’:n. ~ntai conseouences: or composition of the discharged material substrate. Water forr,.,s hart of a

[if) The proposed discharge will resultand the location, method, and timing ofdynamic aquatic life-su.~porting system.
in significant degradation of the aquaticdischarges may all influence the degreeWater clarity, nutrients and chemical
ecosystem under § 230.!0[b} or [c): or of impact on the substrate, content, physical and biological content,

(iii! The proposed discharge does not dissolved gas levels, pH, and
include all appropriate and practicable § 230.2I Suspended particulates/turNdiW,temperature contribute to its life-
measures to minimize potential harm to [a) Suspended particulates in the sustaining capabilities.
the aquatic ecosystem; or aquatic ecosystem consist of fine- (b] Possible loss of environmental

(iv] There does not exist sufficient grained mineral particles, usualiy characteristics and values: The
information to make a reasonable smaller than silt, and organic particles, discharge of dredged or fill material can
judgment as to whether the proposed Suspended particulates may enter waterchange the chemistry and the physical
discharge wil! comply with these bodies as a result of land runoff, characteristics of the receiving water at
Guidelines. flooding, vegetative and planktonic a disposal site through the introduction

(b) Findings under this section shall breakdown, resuspension of bottom of chemical constituents in suspended or
be set forth in writing by the permitting sediments, and man’s activities dissolved form. Changes in the clarity,
authority for each proposed discharge including dredging and filling, color, odor, and taste of water and the
and made available to the permit Particulates may remain suspended in addition of contaminants can reduce or
applicant. These findings shall include the water column for variable periods ofeliminate the suitability of water bodies
the factual determinations required by time as a result of such factors as for populations of aquatic organisms,
§ 230.1~, and a brief explanation of anyagitation of the water mass, particulateand for human consumption, recreation,
adaptation of these Guidelines to the specific gravity, particle shape, and and aesthetics. The introduction of
activity under consideration. In the casephysical and chemical properties of nutrients or organic material to the
of a General permit, such findings shallparticle surfaces, water column as a result of the
be prepared at the time of issuance of (b) Possible loss of environmental discharge can lead to a high biochemical
that permit rather than for each characteristics and values: The oxygen demand [BOD), which in turn
subsequent discharge under the discharge of dredged or fill material cancan lead to reduced dissolved oxygen,
authority of that permit, result in greatly elevated levels of thereby potentially affecting the survival

suspended particulates in the water of many aquatic organisms. Increases in
¯ Subpart C--Potential Impacts on column for varying lengths of time. nutrients can favor one group ofPhysical and Chemical Characteristics These new levels may reduce light organisms such as algae to the detrimentof the Aquatic Ecosystem penetration and lower the rate of of other more desirable types such as

Note.~The effects described in this photosynthesis and the primary submerged aquatic vegetation,
subl~art should be considered in makin~o the productivity of an aquatic area if they potentially causing adverse health
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effects, objectionable tastes and odors, § 230.25 Salinity gradients. (b} Possible loss of values: The major
and other problems. {a} Salinity gradients form where salt potential impacts on threatened or .

water from the ocean meets and mixesendangered species from the discharge
§ 230.23 Current patterns and water with fresh water from land. of dredged or fill material include:
circulation.

(b) Possible loss of environmental (1) Covering or otherwise directly
(a] Current patterns and water characteristics and values: Obstructions killing species;

circulation are the physical movements which divert or restrict flow of either (2} The impairment or destruction of
of water in the aquatic ecosystem, fresh or salt water may change existinghabitat to which these species are

Currents and circulation respond to salinity gradients. For example, partial linfited. Elements of the aquatic habitat

natural forces as modified by basin blocking of the entrance to an estuary orwhich are particularly crucial to the
continued survival of some threatenedshape and cover, physical and chemicalriver mouth that significantly restricts

characteristics of water strata and the movement of the salt water into andor endangered species include adequate

masses, and energy dissipating factors,out of that area can effectively lower thegood quality water, spawning and

(b} Possible loss of environmental volume of salt water available for maturation areas, nesting areas,

characteris.tics and values: The mixing within that estuary. The protective cover, adequate and reliable

discharge of dredged or fill material candownstream migration of the salinity food supply, and resting areas for

modify current patterns and water gradient can occur, displacing the migratory species. Each of these

circulation by obstructing flow, changingmaximum sedimentation zone and elements can be adversely affected by

the direction or velocity of water flow, requiring salinity-dependent aquatic changes in either the normal water

changing the direction or velocity of biota to adjust to the new conditions, conditions for clarity, chemical content,

move to new locations if possible, or nutrient balance, dissolved oxygen, pH,
temperature, salinity, current patterns,water flow and circulation, or otherwise perish. In the freshwater zone, dischargecirculation and fluctuation, or thechanging the dimensions of a water operations in the upstream regions can physical removal of habitat: andbody. As a result, adverse changes canhave equally adverse impacts. A ¯

occur in: location, structure, and significant reduction in the volume of {3) Facilitating incompatible activities.
[c} Where consultation with thedynamics of aquatic communities; fresh water moving into an estuary Secretary of the Interior occurs undershoreline and substrate erosion and below that which is considered normal Section 7 of the Endangered Speciesdepositon rates; the deposition of can affect the location and type of Act, the conclusions of the Secretarysuspended particulates; the rate and mixing thereby changing the concerning the impact{s} of theextent of mixing of dissolved and characteristic salinity patterns. The discharge on threatened and endangeredsuspended components of the water resulting changed circulation pattern species and their habitat shall bebody; and water stratification, can cause the upstream migration of theconsidered final.

salinity gradient displacing the maximim§ 230.24 Normal water fluctuations, sedimen~:ation zone: This migration may§ 230.31 Fish, crustaceans, mollusks and
(a) Normal water fluctuations in a affect those organisms that are adaptedother aquatic organisms in the food web.

natural aquatic system consist of daily, to freshwater environments. It may also {a) Aquatic organisms in the food web
seasonal, and annual tidal and flood affect municipal water supplies, include, but are not limited to, finfish,
fluctuations in water level. Biological Note.--Possible actions to minimize crustaceans, mollusks, insects, annelids,
and physical components of such a adverse impacts regarding site characteristicsplanktonic organisms, and the plants
system are either attuned to or can be found in Subpart H. and animals on which they feed and
characterized by these periodic water depend upon for their needs. All forms
fluctuations. Subpart D~Potential Impacts on and life stages of an organism,

{b} Possible loss of environmental
Biological Cl~aracteristics of the throughout its geographic range, are

characteristics and values: The Aquatic Ecosystem included in this category.

discharge of dredged or fill material can Note.~The impacts described in this {b} Possible toss of values: The

alter the normal water-level fluctuation subpart should be considered in making the discharge of dredged or fill material can

pattern of an area, resulting in factual determinations and the findings of variously affect populations of fish,

prolonged periods of inundation, compliance or non-compliance in Subpart B. crustaceans, mollusks and other food
web organisms through the release of

exaggerated extremes of high and low§ 230.30 Threatened and endangered contaminants which adversely affect
water, or a static, nonfluctuating water species, adults, juveniles, larvae, or eggs, or
level. Such water level modifications {a) An endangered species is a plant result in the establishment or
may change salinity patterns, alter or animal in danger of extinction proliferation of an undesirable
erosion or sedimentation rates, throughout all or a significant portion of competitive species of plant or animal at
aggravate water temperature extremes,its range. A threatened species is one inthe expense of the desired resident
and upset the nutrient and dissolved danger of becoming an endangered species. Suspended particulates settling
oxygen balance of the aquatic species in the foreseeable future on attached or buried eggs can smother
ecosystem. In addition, these throughout all or a significant portion of the eggs by limiting or sealing off their
modifications can alter or destroy its range. Listings of threatened and exposure to oxygenated water.
communities and populations of aquaticendangered species as well as criticalDischarge of dredged and fill material
animals and vegetation, induce habitats are maintained by some may result in the debilitation or death of
populations of nuisance organisms, individual States and by the U.S. Fish sedentary organisms by smothering,
modify habitat, reduce food supplies, and Wildlife Service of the Department exposure to chemical contaminants in
restrict movement of aquatic fauna, of the Int&rior {codified annually at 50 dissolved or suspended form, exposure
destroy spawning areas, and change CFR § 17.11}. The Department of to high levels of suspended particulates,
adjacent, upstream, and dbwnstream Commerce has authority over some reduction in food supply, or alteration of
areas, threatened and endangered marine the substrate upon which they are

mammals, fish and reptiles, dependent. Mollusks are particularly
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sensitive to the discharge of material Subpart E--Potential Impacts on (3) Wetland vegetation consists of
during periods of reproduction and Special Aquatic Sites plants that require saturated soils to
growth and development due primarily survive (obligate wetland plants) as well
to their limited mobility. They can be Note.--The impacts described in this as plants, including certain trees, that
rendered unfit for human consumption subpart should be considered in making the gain a competitive advantage overfactual determinations and the findings of others because they can tolerateby tainting, by production and compliance or non-compliance in Subpart B.
accumulation of toxins, or by ingestion The definition of special aquatic sites is prolonged wet soil conditions and their
and retention of pathogenic organisms, found in § 230.3(q-1). competitors cannot. In addition to plant
viruses, heavy metals or persistent populations and communities, wetlands
synthetic organic chemicals. The § 230.40 Sanctuaries and refuges, are delimited by hydrological and
discharge of dredged or fill material can (a) Sanctuaries and refuges consist ofphysical characteristics of the

redirect, delay, or stop the reproductive areas designated under State and environment. These characteristics
and feeding movements of some speciesFederal laws or local ordinances to be should be considered when information
offish and crustacea, thus preventing managed principally for the preservationabout them is needed to supplement

their aggregation in accustomed placesand use of fish and wildlife resources, information available about vegetation,

such as spawning or nursery grounds (b] Possible loss of values: or where wetland vegetation has been

and potentially leading to reduced Sanctuaries and refuges may be affectedremoved or is dormant.

populations. Reduction of detrital by discharges of dredged or fill material (b) Possible loss of values: The

feeding species or other representativeswhich will: discharge of dredged’or fill material in

of lower trophic levels can impair the (1) Disrupt the breeding, spawning, wetlands is likely to damage or destroy

flow of energy from primary consumers migratory movements or other critical habitat and adversely affect the

to higher trophic levels. The reduction orlife requirements of resident or transientbiological productivity of wetlands

potential elimination of food chain fish and wildlife resources; ecosystems by smothering, by

organism populations decreases the [2) Create unplanned, easy and dewatering, by permanently flooding, or

overall productivity and nutrient export incompatible human access to remote by altering substrate elevation or
periodicity of water movement. The

capability of the ecosystem, aquatic areas;
(3) Create the need for frequent addition of dredged or fi!l material may

destroy wetland vegetation or result in
§ 230.32 Other wildlife, maintenance activity; advancement of succession to dry land

{a) Wildlife associated with aquatic {4) Result in the establishment of species. It may reduce or eliminate
ecosystems are resident and transient undesirable competitii’e species of nutrient exchange by a reduction of the
mammals, birds, reptiles, and plants and animals; system’s prod.uctivity, or by altering
amphibians. (5) Change the balance of water andcurrent patterns and velocities.

{b) Possible loss of values: The land areas needed to provide cover, Disruption or elimination of the wetland
discharge of dredged or fiLbmaterial canfood, and other fish and wildlife habitat system can degrade water quality by
result in the loss or change of breedingrequirements in a way that modifies obstructing circulation patterns that
and nesting areas, escape cover, travelsanctuary or refuge management flush large expanses of wetland
corridors, and preferred food sources forpractices; systems, by interfering with the
resident and transient wildlife species [6} Result in any of the other adverse filtration function of wetlands, or by
associated with the aquatic ecosystem,impacts discussed in Subparts C and D changing the aquifer recharge capability
These adverse impacts upon wildlife as they relate to a particular sanctuary of a wetland. Discharges can also
habitat may result from changes in or refuge, change the wetland habitat value for
water levels, water flow and circulation,§ 230.41 Wetlands. fish and wildlife as discussed in Subpart
salinity, chemical content, and substrate D. When disruptions in flow and
characteristics and elevation. Increased {a}[1} Wetlands consist of areas that circulation patterns occur, apparently
water turbidity can adversely affect are inundated or saturated by surface orminor loss of wetland acreage may
wildlife species which rely upon sight to ground water at a frequency and result in major losses through secondaryduration sufficient to support, and that impacts. Discharging fill material infeed, and disrupt the respiration and under normal circumstances do support,wetlands as part of municipal, industrialfeeding of certain aquatic wildlife and a prevalence of vegetation typically or recreational development may modifyfood chain organisms. The availability adapted for life in saturated soil the capacity of wetlands to retain andof contaminants from the discharge of conditions.dredged or fill material may lead to the store floodwaters and to serve as a
bioaccumulation of such contaminants {2} Where wetlands are adjacent to buffer zone shielding upland areas from

open water, they generally constitute thewave actions, storm damage andin wildlife. Changes in such physical transition to upland. The margin erosion.and chemical factors of the environmentbetween wetland and open water can
may favor the introduction of best be established by specialists § 230.42 Mud fiats
undesirable plant and animal.species atfamiliar with the local environment, {a} Mud flats are broad flat areasthe expense of resident species and particularly where emergent vegetation along the sea coast and in coastal riverscommunities. In some aquatic merges with submerged vegetation overto the head of tidal influence and in
environments lowering plant and animala broad area in such places as the inland lakes, ponds, and riverine
species diversity may disrupt the normallateral margins of open water, systems. When mud flats are inundated,functions of the ecosystem and lead to headwaters, rainwater catch basins, andwind and wave action may resuspend
reductions in overall biological groundwater seeps. The landward bottom sediments. Coastal mud flats areproductivity, margin of wetlands also can best be exposed at extremely low tides and

Note.--Possible actions to minimize identified by specialists familiar with inundated at high tides with the water
adverse impacts regarding characteristics ofthe local environment when vegetation table at or near the surface of the
biological components of the aquatic from the two regions merges over a substrata. The substrata of mud flats
e~osystem can be found in Subpart H. broad area. contains organic material and particles
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smaller in size than sand. They are increasing the level of suspended Subpart F--Potential Effects on
either unvegetated or vegetated only byparticulates. Coral organisms are Human Use Characteristics
algal mats. extremely sensitive to even slight

{b) Possible loss of values: The reductions in light penetration or Note.raThe effects described in this
discharge of dredged or fill material canincreases in suspended particulates, subpart should be considered in making the
cause changes in water circulation These adverse effects will cause a lossfactual determinations and the findings of
patterns which may permanently flood of productive colonies which in turn compliance or non-compliance in Subpart B.
or dewater the mud flat or disrupt provide habitat for many species of § 230.50 Municipal and private waterperiodic inundation, resulting in an highly specialized aquatic organisms, supplies.increase in the rate of erosion or
accretion. Such changes can deplete or§ 230.45 Riffle and pool complexes. In} Municipal and private water
eliminate mud flat biota, foraging areas, supplies consist of surface water or
and nursery areas. Changes in (a} Steep gradient sections of streamsground water which is directed to the
inundation patterns can affect the are sometimes characterized by riffle intake of a municipal or private water
chemical and biological exchange andand pool complexes. Such stream supply system.
decomposition process occurring on thesections are recognizable by their [b} Possible loss of values: Discharges
mud flat and change the deposition of hydraulic characteristics. The rapid can affect the quality of water supplies
suspended material affecting the movement of water over a coarse with respect to color, taste, odor,
productivity of the area. Changes may substrate in riffles results in a rough chemical content and suspended
reduce the mud fiat’s capacity to flow, a turbulent surface, and high particulate concentration, in such a way
dissipate storm surge runoff, dissolved oxygen levels in the water, as to reduce the fitness of the water for

Pools are deeper areas associated withconsumption. Water can be rendered§ 230.43 Vegetated shallows, riffles. Pools are characterized by a unpalatable or unhealthy by the
{a) Vegetated shallows are slower stream velocity, a steaming flow,addition of suspended particulates,permanently inundated areas that undera smooth surface, and a finer substrate,viruses and pathogenic organisms, andnormal circumstances support Riffle and pool complexes are dissolved materials. The expense ofcommunities of rooted aquatic particularly valuable habitat for fish andremoving such substances before thevegetation, such as turtle grass and wildlife, water is delivered for consumption can

eelgrass in estuarine or marine systems
as well as a number of freshwater (b} Possible loss of values: Discharge be high. Discharges may also affect the

species in rivers and lakes, of dredged or fill material can eliminatequantity of water available for

(b] Possible loss of values: The riffle and pool areas by displacement, municipal and private water supplies. In

discharge of dredged or fill material canhydrologic modification, or addition, certain commonly used water

smother vegetation and benthic sedimentation. Activities which affect treatment chemicals have the potential

organisms. It may also create unsuitableriffle and pool areas and especially for combining with some suspended or

conditions for their continued vigor by: riffle/pool ratios, may reduce the dissolved substances from dredged or

(1) changing water circulation patterns; aeration and filtration capabilities at thefill material to form other products that

(2} releasing nutrients that increase discharge site and downstream, may can have a toxic effect on consumers.
undesirable algal populations; {3} reduce stream habitat diversity, and § 230.51 Recreational and commerch~l
releasing chemicals that adversely may retard repopulation of the disposal fisheries.
affect plants and animals; {4) increasingsite and downstream waters through (a} Recreational and commercialturbidity levels, thereby reducing light sedimentation and the creation of fisheries consist of harvestable fish,penetration and hence photosynthesis; unsuitable habitat. The discharge of crustaceans, shellfish, and other aquaticand (5} changing the capacity of a dredged or fill material which alters organisms used by man.vegetated shallow to stabilize bottom stream hydrology may cause scouring or
materials and decrease channel sedimentation of riffles and pools. [b} Possible !oss of values: The
shoaling. The discharge of dredged or Sedimentation induced through discharge of dredged or fill materials

can affect the suitability of recreationalfill material may reduce the value of hydrological modification or as a direct and commercial fishing grounds asvegetated shallows as nesting, result of the deposition of
spawning, nursery, cover, and forage habitat for populations of consumable

unconsolidated dredged or fill materialareas, as well as their value in aquatic organisms. Discharges can result
protecting shorelines from erosion and may clog riffle and pool areas, destroy in the chemical contamination of
wave actions. It may also encourage thehabitats, and create anaerobic recreational or commercial fisheries.
growth of nuisance vegetation, conditions. Eliminating pools and They may also interfere with the

meanders by the discharge of dredged orreproductive success ef recreationa! and
§ 230.44 Coral reefs, fill material can reduce water holding commercially important aquatic species

la} Coral reefs consist of the skeletal capacit~ of streams and cause rapid through disruption of migra lion and
deposit, usually of calcareous or runoff from a watershed. Rapid runoff spawning areas. The introduction of
silicaceous materials, produced by the can deliver !argo quantities of flood pollutants at critical times in their life
vital activities of anthozoan polyps or water in a short time to downstream cycle may directly reduce populations of
other invertebrate organisms present inareas resulting in the destruction of commercially important aquatic
growing portions of the reef. natural habitat, high property loss, and organisms or indirectly reduce them by

(b} Possible loss of values: The the need for further hydraulic reducing organisms upon which they
discharge of dredged or fill material canmodification, depend for food. Any of these impacts
adversely affect colonies of reef building can be of short duration or prolonged,
organisms by burying them, by releasing Note.--Possible actions to ~inimize depending upon the physical and
contaminants such as hydrocarbons intoadverse impacts on site or material chemical impacts of the discharge and
the water column, by reducing light characteri’stics can be found in Subpart H. the biological availability of
penetration through the water, and by contaminants to aquatic organisms.
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§ 230.52 Water-related recreation, educational, historical, recreational {2} Pertinent results from tests
(a} Water-related recreation and]or scientific qualities thereby previously carried out on the material at

encompasses activities undertaken for reducing or eliminating the uses for the extraction site, or carried out on
amusement and relaxation. Activities which such sites are set aside and similar material for other permitted
encompass two broad categories of use:managed, projects in the vicinity. Materials shall
consumptive, e.g., harvesting resources Note.--Possible actions to minimize be considered similar if the sources of
by hunting and fishing; and non- adverse impacts regarding site or material contamination, the physical
comsumptive, e.g. canoeing and sight- characteristics can be found in Subpart H. configuration of the sites and the
seeing, sediment composition of the materials

(b} Possible loss of values: One of the Subpart G--Evaluation and Testing are comparable, in light of water
more important direct impacts of circulation and stratification, sediment
dredged or fill disposal is to impair or § 230.60 General evaluation of dredged or accumulation and general sedimentfill material.
destroy the resources which support characteristics. Tests from other sites
recreation activities. The disposal of The purpose of these evaluation may be relied on only if no changes
dredged or fill material may adcersely procedures and the chemical and have occurred at the extraction sites to
modify or destroy water use for biological testing sequence outlined in render the results irrelevant.
recreation by changing turbidity, § 230.61 is to provide information to (3) Any potential for significant
suspended particulates, temperature, reach the determinations required by introduction of persistent pesticides
dissolved oxygen, dissolved materials, § 230.11. Where the results of prior from land runoff or percolation;
toxic materials, pathogenic organisms, evaluations, chemical and biological (4) Any records of spills or disposal of
quality of habitat, and the aesthetic tests, scientific research, and experiencepetroleum products or substances
qualities of sight, taste, odor, and color, can provide in’formation helpful in designated as hazardous under section

making a determination, these should be311 of the Clean Water Act (See 40 CFR
§ 230.53 Aesthetics. used. Such prior results may make new 116};

{a} Aesthetics associated with the testing unnecessary. The information (5} Information in Federal, State and
aquatic ecosystem consist of the used shall be documented. Where the local records indicating significant
perception of beauty by one or a same information applies" to more than introduction of pollutants from
combination of the senses of sight, one determination, it may be industries, municipalities, or other
hearing, touch, and smell. Aesthetics ofdocumented once and referenced in sources, including types and amounts of
aquatic ecosystems apply to the quality later determinations, waste materials discharged along the
of life enjoyed by the general public and (a} If the evaluation under paragraph potential routes of contaminants to the
prcperty owners. (b) indicates the dredged or fill materialextraction site; and

(b} Possible loss of values: The is not a carrier of contaminants, then the {6} Any possibility of the presence of
discharge of dredged or fill material canrequired determinations pertaining to substantial natural deposits of minerals
mar the beauty of natural aquatic the presence and effects of or other substances which could be
ecosystems by degrading water quality,contaminants can be made without released to the aquatic environment in
creating distracting disposal sites, testing. Dredged or fil! material is most harmful quantities by man-induced
inducing inappropriate development, likely to be free from chemical, discharge activities.
encouraging unplanned and biological, or other pollutants where it is {c} To reach the determinations in
incompatible human access, and by composed primarily of sand, gravel, or § 230.11 involving potential effects of the
destroying vital elements that contributeother naturally occurring inert material, discharge on the dharacteristics of the
to the compositional harmony or unity, Dredged material so composed is disposal site, the narrative guidance in
visual distinctiveness, or diversity of an generally found in areas of high currentSubparts C-F she!! be used along with
area. The discharge of dredged or fill or wave energy such as streams with the general evaluation procedure in
material can adversely affect the large bed loads or coastal areas with § 230.60 and, if necessary, the chemical
particular features, traits, or shifting bars and channels. However, and biological testing sequence in
characteristics of an aquatic area whichwhen such material is discolored or § 230.61. Where the discharge site is
make it valuable to property owners, contains other indications that adjacent to the extraction site and
Activities which degrade water quality, contaminants may be present, further sub~ect to the same sources of
disrupt natural substrate and inquiry should be made. contaminants, and materials at the two

sites are substantially similar, the factvegetational characteristics, deny {b} The extraction site shall be that the material to be discharged mayaccess to or visibility of the resource, orexamined in order to assess whether it be a carrier of contaminants is not likelyresult in changes in odor, air quality, or is sufficiently removed from sources of to result in degradation of the disposalnoise levels may reduce the value of anpollution to provide reasonable site. In such circumstances, whenaquatic area to private property owners,assurance that the proposed dischargedissolved material and suspended
§ 230.54 Parks, national and historical material is not a carrier of particulates can be controlled to prevent
monuments, national seashores, wilderness contaminants. Factors to be consideredcarrying pollutants to less contaminated
areas, research sites, and similar include but are not limited to: areas, testing will not be required.
preserves. (1) Potential routes of contaminants or (d) Even if the § 230.60(b) evaluation

{a} These preserves consist of areas contaminated sediments to the {previous tests, the presence of polluting
designated under Federal and State extraction site, based on hydrographic industries and information about their
laws or local ordinances to be managedor other maps, aerial photography, or discharge or runoff into waters of the
for their aesthetic, educational, other materials that show watercourses,U.S., bioinventories, etc.} leads to the
historical, recreational, or scientific surface relief, proximity to tidal conclusion that there is a high
value, movement, private and public roads, probability that the material proposed

{b} Possible loss of values: The location of buildings, municipal and for discharge is a carrier of
discharge of dredged or fill material intoindustrial areas, and agricultural or contaminants, testing may not be
such areas may modify the aesthetic, forest lands, necessary if constraints are available to
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reduce contamination to acceptable obtained from bioassays in lieu of representing community components
levels within the disposal site and to chemical tests, colonizing various substrate types
prevent contaminants from being (2) Water column effects. (i) . within the sites should be identified as
transported beyond the boundaries of Sediments normally contain constituentspossible bioassay organisms if tests for
the disposal site, if such constraints are that exist in various chemical forms andtoxicity are required. Community
acceptable to the permitting authority in various concentrations in several structure studies should be performed
and the Regional Administrator, and if locations within the sediment. An only when they will be of value in
the potential discharger is willing and elutriate test may be used to predict thedetermining discharge conditior~:.
able to implement such constraints, effect on water quality due to release ofis particularly applicable to large
However, even if tests are not contaminants from the sediment to the quantities of dredged material known to
performed, the permitting authority must water column. However, in the case of contain adverse quantitie.¢ of toxic
still determine the probable impact of fill material originating on land which materials. Community studies should
the operation on the receiving aquatic may be a carrier of contaminants, a include benthic organisms such as
ecosystem. Any decision not to test water leachate test is appropriate, microbiota and harvestable’shellfish
must be explained in the determinations (it} Major constituents to be analyzed and finfish. Abundance, diversity, and
made under § 230.11. in the elutriate are those deemed criticaldistribution should be documented and

by the permitting authority, after correlated with substrata type and other
§ 230.61 Chemical, biological, and physical evaluating and considering any appropriate physical and chemicalevaluation and testing, comments received from the Regional environmental characteristics.

Note.--The Agency is today proposing Administrator, and considering results [d) Physical tests and evaluation. The
revised testing guidelines. The evaluation andof the evaluation in § 230.60. Elutriate effect of a discharge of dredged or filltesting procedures in this section are based concentrations should be compared to material on physical substrataon the 1975 § 404(b1(1) interim final concentrations of the same constituentscharacteristics at the disposal site, asGuidelines and shall remain in effect until the
revised testing guidelines are published as in water from the disposal site. Results well as on the water circulation,
final regulations. Should be evaluated in light of the fluctuation, salinity, and suspended

volume and rate of the intended particulates content there, is important
(a) No single test or approach can be discharge, the typo of discharge, the in making factual determinations inapplied in all cases to evaluate the hydrodynamic regime at the disposal § 230.11. Where information on sucheffects of proposed discharges of site, and other information relevant to effects is not otherwise available todredged or fill materials. This section the impact on water quality. The make these factual determinations, theprovides some guidance in determiningpermitting authority should consider the permitting authority shall requirewhich test and/or evaluation proceduresmixing zone in evaluating water columnappropriate physical tests andare appropriate in a given case. Interimeffects. The permitting authority may evaluations as are justified and deemedguidance to applicants concerning the specify bioassays when such proceduresnecessary. Such tests may include sieveapplicability of specific approaches or will be of value, tests, settleability tests, compactionprocedures will be furnished by the (3) Effects on benthos. The permittingtests, mixing zone and suspendedpermitting authority, authority may use an appropriate particulate plume determinations, and(b] Chemical-biological interactive benthic bioassay (including site assessments of water flow,effects. The principal concerns of bioaccumulation.tests) when such circulation, and salinity characteristics.discharge of dredged or fill material thatprocedures will be of value in assessing

contain contaminants are the potential ecological effects and in establishing Subpart HwActions To Minimize
effects on the water column and on discharge conditions. Adverse Effectscommunities of aquatic organisms. (c) Procedure for comparison of sites.

(1) Evaluation of chemical-hi!logical (1) When an inventory of the total Note.mThere are many actions which can
interactive effects. Dredged or fill concentration of contaminants would bebe undertaken in response to § 203.10(d) to
material may be excluded from the of value in comparing sediment at the minimize the adverse effects of discharges of
evaluation procedures specified in dredging site with sediment at the dredged or fill material. Some of these,

grouped by type of activity, are listed in thisparagraphs {b}{2} and {3} of this section disposal site, the permitting authority subpart.if it is determined, on the basis of the may require a sediment chemical
evaluation in § 230.60, that the analysis. Markedly different § 230.70 Actions concerning the Iocatiort
likelihood of contamination by concentrations of contaminants betweenof the discharge.
contaminants is acceptably low, unless the excavation and disposal sites may The effects of the discharge can be
the permitting authority, after evaluatingaid in making an environmental minimized by the choice of the disposal
and considering any comments receivedassessment of the proposed disposal site. Some of the ways to accomplish
from the Regional Administrator, operation. Such differences should be this are by:
determines that these procedures are interpreted in terms of the potential for-" (a) Locating and confining the
r, ccessary. The Regional Administrator harm as supported by any pertinent di:;cl:arge to minimize smothering of
may require, on a case-by-case basis, scientific literature, organisms;
testing approaches and procedures by {2) When an analysis of biological (b} Designing the discharge to avoid a
stating what additional information is community structure will be of value to disruption of periodic water inundation
needed through further analyses and assess the potential for adverse patterns:
how the results of the analyses will be environmental impact at the proposed (c] Selecting a disposal site that has
of value in evaluating potential disposal site, a comparison of the been used previously for dredged
environmental effects, biological characteristics between the material discharge:

If the G.enerBl Evaluation indicates theexcavation and disposal sites may be (d} Selecting a disposal site at which
presence of a sufficiently large number required by the permitting autharity, the substrate is composed of material
of chemicals to render impractical the Biological indicator species may be similar to that being discharged, such as
identification of all contaminants by useful in evaluating the existing degreedischarging sand on sand or mud
chemical testing, information may be of stress at bach si,~es. Sensitive speciesm~d;
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{c} Selecting the disposal site, the (a} Where environmentally desirable, {e} Employing appropriate machinery
discharge point, and ~he method of distributing the dredged material widelyand methods of transport of the material
discharge to minimize the extent of any in a thin layer at the disposal site to for discharge.
plume: maintain natural substrate contours and§ 230.75 Actions affecting plant and{f} Designing the discharge oi" dredgedelevation; animal populations.or fil! material to minimize or prevent {b} Orienting a dredged or fill material
the cremation of standing bodies of watermound to minimize undesirable Minimization of adverse effects on
in areas of normally fluctuating water obstruction to the water current or populations of plants and animals can
levels, and minimize or prevent the circulation pattern, and utilizing natural be achieved by:
drainage of areas subject to such bottom contours to minimize the size of (a} Avoiding changes in water current
fluctuations, the mound; and circulation patterns which would

interfere with the movement of animals;
§ 230.71 Actions concerning the material (c} Using silt screens or other {b} Selecting sites or managing
to be discharged, appropriate methods to confine discharges to prevent or avoid creating

The effects of a discharge can be suspended particulate!turbidity to a habitat conducive to the deveh~pment of
minimized by treatment of, or small area where settling or removal canundesirable predators or species which
limitations on the material itself, such occur:, have a competitive edge ecologically

-- as: (d} Making use of current~ and over indigenous plants or animals:
(a) Disposal of dredged material in circulation patterns to mix, disperse and (c) Avoiding sites having unique

such a manner that physiochemical dilute the discharge; habitat or other value, including habitat
conditions are maintained and the {e) Minimizing water column turbidity of threatened or endangered species;
potency and availability of pollutants by using a submerged diffuser system. A (d) Using planning and construction
are reduced, similar effect can be accomplished by practices to institute habitat

[b] Limiting the solid, liquid, and submerging pipeline discharges or development and restoration to produce
gaseous components of material to be otherwise releasing materials near the a new or modified environmental state
discharged at a particular site; bottom; of higher ecological value by

(c} Adding treatment substances to {f) Selecting sites or managing displacement of some or all of the
the discharge material; discharges.to confine and" minimize the existing environmental characteristics.

(d) Utilizing chemical flocculants to release of suspended particulates to giveHabitat development and restoration
enhance the deposition of suspended decreased turbidity levels and to techniques can be used to minimize
particulates in diked disposal areas, maintain light penetration for organisms;adverse impacts and. to compensate for
§ 230.72 Actions controlling the material (g) Setting limitations on the amount destroyed habitat. Use techniques that
after discharge, of material to be discharged per unit of have been demonstrated to be effective

Thmaffects of the dredged or fill time or volume of receiving water, in circumstances similar to those under
material afte.r discharge may be consideration wherever possible. Where
controlled by: § 230.74 Actions related to technology, proposed development and restoration

{a} Selecting discharge methods and Discharge technology should be techniques have not yet advanced to the
disposal sites where the potential for adapted to the needs of each site. In pilot demonstration stage, initiate their
erosion, slumping or leaching of determining whether the discharge use on a small scale to allow corrective
materials into the surrounding aquatic operation sufficiently minimizes adv.erseaction if unanticipated adverse impacts
ecosystem will be reduced. These sitesenvironmental impacts, the applicant occur.
or methods include, but are not limited should consider: (e) Timing discharge to avoid
to: {a) Using appropriate equipment or spawning or migration seasons and

{1) Using containment levees, sedimentmachinery, including protective devices,other biologically critical time periods;
basins, and cover crops to reduce and the use of such equipment or (f) Avoiding the destruction of
erosion; machinery in activities related to the remnant ~atural sites within areas

(2) Using lined containment areas to discharge of dredged or fill material; already affected by development.
reduce leaching where leaching of {b) Employing appropriate § 230.76 Actions affecting human use.chemical constituents from the maintenance and operation on Minimization of adverse effects ondischarged material is expected to be aequipment or machinery, including human use potential may be achievedproblem; adequate training, staffing, and workingby:(b) Capping in-place contaminated procedures; {a) Selecting discharge sites andmaterial with clean material or (c} Using machinery and techniques following discharge procedures toselectively discharging the most that are especially designed to reduce prevent or minimize any potentialcor~taminated material first to be cappeddamage to wetlands. This may include damage to the aesthetically pleasingwith the remaining material; machines equipped with devices that features of the aquatic site (e.g.(c) Maintaining and containing scatter rather than mound excavated viewscapes), particularly with respect todischarged material properly to preventmaterials, machines with specially water quality;point and nonpoint sources of pollution; designed wheels or tracks, and the use [b] Selecting disposal sites which are[d} Timing the discharge to minimize
impact, for instance during periods of of mats under heavy machines to reducenot valuable as natural aquatic areas;
unusual high water flows, wind, wave, wetland surface compaction and rutting; (c) Timing the discharge ta avoid the
and tidal actions. (d] Designing access roads and seasons or periods when human

channel spanning structures using recreational activity associated with the
§ 230.73 Actions affecting the method of culverts, open channels, and diversionsaquatic site is most important;
dispersion, that will pass both low and high water (d} Following discharge procedures
" The effects of a discharge can be flows, accommodate fluctuating water which avoid or minimize the disturbance

minimized by the manner in which it is levels, and maintain circulation and of aesthetic features of an aquatic site or
dispersed, such as: faunal movement; ecosystem.
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.:ry
~rial (e} Selecting sites that will not be (dj ’Fo provide the basis for advanced

detrimental or increase incompatible identification of disposal areas, and
human activity, or require the need for areas unsuitable for disposal, EPA and
frequenl dredge or fill maintenance the permitting authority shall consider
activity in remote fish and wildlife the likelihood that use of the area in
areas: question for dredged or fill material

:~ (f) Locating the disposal site outside disposal will comply with these
of the vicinity of a public water s[,pply Guidelines. To facilitate this anulysis,

:nt intake. EPA and the permitting authority should
review available water resources

Is: § 230.77 Other actions, management data including data
(a) In the case of fills, controlling available from the public, other Federal

g runoff and other discharges from and State agencies, and information
of activities to be conducted on the fill; from approved Coastal Zoneh (b} In the case of dams, designing Management programs and River B~n

water releases to accommodate the Plans.
needs of fish and wildlife. (e) The permitting authority should

:I [c} In dredging projects funded by maintain a public record of the
Federal agencies other than the Corps ofidentified areas and a written statement
Engineers, maintain desired water of the basis for identification.
quality of the return discharge through Iw Doc. 80-40001 Filed 12-23.-4~1:8:45 ~m]

e agreement with the Federal funding
authority on scientifically defensible
pollutant concentration levels in
addition to any applicable water quality
standards.

(d) When a significant ecological
change in the aquatic environment is
proposed by the discharge of dredged or
fill material, the permitting authority
should consider the ecosystem that will
be lost as well as the environmental
benefits of the new system,

Subpart I--Planning To Shorten Permit
Processing Time

§ 230.80 Advanced identification of
disposal areas.

(a} Consistent with these Guidelines,
EPA and the permitting authority, on
their own initiative or at the request of
any other party and after consultation
with any affected State that is not the
permitting authority, may identify sites
which will be considered as:

{1} Possible future disposal sites.
including existing disposal sites and
non-sensitive areas: or

(2) Areas generally unsuitable for
disposal site specification;

(b] The identification of any area as a
¯ possible future disposal site should not

be deemed to constitute a permit for the
discharge of dredged or fill material
within such area or a specification of a
disposal site. The identificatioo of areas
that generally will not be available for
disposal site specification should not be
deemed as prohi[fitiqg applications for
permits to discharge dredged or fill
material in such areas. Either type of
identification constitutes information to
facilitate individual or General permit
application and processing.

(c) An appropriate public notice of t~e
proposed identification of such areas
shall be issued;
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